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54TH CONGRESS, }"

{

1st Session.

REPORT

No. 226.

IN THE SENATE OF THE UNITED STATES.

FEBRUARY

7, 1896.-0rdered to be printed.

Mr. Dtrno1s, fr-0m the Committee on Public Lands, submitted the following

REPORT:
[To accompany S. 474.]

The Committee on Public Lands, to whom was referred Senate bills
49, 50,407,469,474, and 1422; have had the same under consideration
and report that all of said bills seek to explain or to equalize to a greater
or less degree and to adjust the 5 per cent accounts between the United
States and each of the several public-land St~tes on account of the disposal of the public lands made therein, respectively, by the United
States, and now recommend the indefinite postponement of all of said
bills, and the passage of Senate bill 474, as follows, to wit:
A BILL fixing the times when, regulating the manner in which, and declaring the character of th•
accounts between the United States and the several public-land States, relative to the net proceeds ot
the sales and other disposition of the public-la.nds made and to be made therein by the United States,
which shall hereafter be stated and certified to the Treasury Department for payment.
·

Be it enacted by the Senate and Honse of Representatives of the United States of Ame1·ica
in Congress assembled, That upon the passage of this A.ct, and thereafter during the
first month of each and every fiscal year, the Commissioner of the General Land
Office be, and he is hereby, directed to make and submit to the Secretary of the
Interior a statement of an account between the United States and each of the several public-land States, including California, for five per centum of the net proceeds
of the sales of the public lands in each of said States which have been heretofore
made by the United States and not already paid by the United States to said States,
and upon such statements of accounts being made to the Secretary of the Interior
he shall thereupon supervise, correct, and certify such statements of accounts to the,
Secretary of the Treasury for payment. .
·
SEC. 2. That said accounts so stated shall include, embrace, and apply to all of
said lands heretofore or which hereafter may be sold, located, or disposed of by the
United States for cash or bounty-land warrants, or land scrip, or certificates of any
kind, or agricultural college scrip, and to all lands allotted to Indians ~n severa.ltyi
exempt from taxation, and shall include all former and existing Indian, military, 01
other reservations in said States, which statements shall include and state the five
per centum of the value of all such lands so disposed of, estimating the value thereof
at one dollar and twenty-five cents per acre, the same as if said lands had been sold
for that price in cash.
·
SEC. 3. That upon such stated accounts being duly certified to by the Secretary·of
the Interior and filed with the Secretary of the Treasury, the said Secretary of the
Treasury shall thereupon, out of any money in the Treasury not otherwise appropriated, pay to said States, respectively, the amounts so found to be due and certified
to as aforesaid.

In support of said bil1 your committee submit the following report:
The first section of this bill fixes a definite time when, establishes
an uniform manner in which, and names the officers whose duties are
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made mandatory, to hereafter annually state, supervise, and certify all
accounts between the United States and each of the several pul)licland States, in reference to the 5 per cent of the cash sales and other
disposition of the public lands made by the United States therein,
respectively. ·
The third and last section of this bill recites when, by whom, and to
whom said certified stated accounts are to be duly paid.
The second section of this bill declares that said accounts when so
stated and certified shall includeFirst. AU lands embraced in Indian or other reservations, all lands
allotted to Indians, and all lands located ·by Indian scrip, irrespective
of area, and
Second. All lands disposed of for bounty-land warrants and scrip
generally (other·than Indian scrip), irrespective of the name, character, or area thereof.
.
By the 5 per cent Alabama act of March 2, 1855 (10 U. S. Stat. L.,
630), an act entitled "An act to settle certain accounts between the
United States and the State of Alabama," and by the 5 per cent Mississippi act of March 3, 1857 (11 U. S. Stat. L., 200), an act entitled
"An act to settle .certain accounts between the State of Mississippi
and other States," Congress not only explained its own meaning and
intention as to the 5 per cent grant, made to all the public-land States
in the Union on MaTch 3, 1857, but it declared a policy of uniformity
and equality among the several public-land States, to wit, That when
the proper officers of the United States were stating, certifying, and
paying said 5 per cent accounts between the public-land States and
the United States, they should not exclude from computation any lands
which were embraced in any Indian reservations in any of the said
public-land States, but enacted that all lands and all lands embraced
fo any Indian reservation established in any of said States should
have a fixed legal value by estimate, to wit, $1.25 per acre, and that
upon this legal value, so fixed by Congress, a computation should be
based, in order to ascertain, determine, state, certify, and pay in money,
said 5 per cent accounts for the amount of the net proceeds of the disposal of the public lands legally due from the United States to each of
the several public-land States in the Union on March 3, 1857.
The habitations and homes of the various Indian tribes on March 3,
1857, and prior thereto, were such as to render it a matter of impossibility for the Government, iu properly administering its Indian affairs,
to establish Indian reservations equally and alike in area or otherwise
in every one of the public-land States, and hence it was clearly inequitable and unfair to the public-land States in which valuable public lands
were situate, when establishing Indian reservations therein, exempt
from all taxation; for Congress to deprive such States of 5 per cent of
the value of the lands embraced in such reservations, and at the same
time to permit other public-land States, wherein similar areas were disposed of for cash, and wherein no Indian reservations were established
to receive 5 per cent on all of said land sales, simply because they were
·
sales mad.P; for cash.
TI>:ere doe not s~em ii? be any doubt but that to equalize the sever~l
pubhc-land tates m said 5 per cent, in so far as lands embraced m
~ndian reservations, etc., were concerned, was the sole reason which
impelled 9ongress to enact this equitable, and, as the Department of
the Intenor has said, this beneficial legislation, contained in the 5 per
cent Mississippi act of March 3, 1857.
Soon after the passage of thi 5 per cent Mississippi act of March 3,
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1857, to wit, on June 19, 1857, the Secretary of the Interior, Hon. Jacob
Thompson, of Mississippi, was called upon to construe the meaning and
intent thereof, so as to determine whether said act did not embrace all
public lands allotted in severalty to Indians, and apply to all lamls
located with Indian scrip, in the State of Mississippi.
While the particular case upon which the decision, which was rendered by said Secretary on March 20, 1858, arose in the State of Mississippi, yet his decision of that date was general, and by him tt was
declared that it should apply equaHy and alike to every other publicland State in the Union on March 3, 1857, and was to the effect that
said 5 per cent Mississippi act of March 3, 1857, applied, and should
be computed and paid not only on all lands embraced in any Indian
reservation situate in any of the public-land States in the Union on
March 3, 1857., but that it should also equaIJy apply to all lands, irrespective of the areas thereof, in any of the public-land States, which
were allotted to any Indians, or which were located by Indian ·scrip,
irrespective of the name, kind, area, or nature of such Indian scri:p.
A full copy of •Said Secretary's said decision of March 20, 1858, is as
follows:
DEPARTMENT OF THE INTERIOR,

Washington, Ma1·ch 20, 1858.
Sm: After mature consideration of the appeal of W. C. Smedes, esq., on behalf of
the State of Mississippi, from your decision ".that lands within that Rtate located 't<I
satisfy scrip which had been issued under the act of August 23, 1842, can not be
regarded as coming within the beneficial provisions of the act of 3d March, 1857,
entitled 'An act to settle certain accounts between the United States and the State
of Mississippi and other States,"' I have decided to sustain the appeal.
The acts of Congress of March 1, 1817, and March 2, 1819, guaranteed to the States
of Mississippi and Alabttma '' 5 per cent of the net proceeds of the lands lying within
their limits, and which should be sold by Congress after certain specific dates."
The act of Congress of July 4, 1836, entitled "An act to carry into effect in the
States of Mississippi and Alabama the existing compact with those States in regard
to the 5 per cent fund/' etc., admitted the claim of these States to 5 per cent of such
sums of money as were equal to the avails of the sales of lands within their respective limits, then recently ceded by the Chickasaw Indians, although the riet proceeds of
those sales we'l'e not realized by the United States Treasur;lf.
The principle was thus indicated, that when lands within those States had been disposed of by the United States to satisfy stipulations of an Indian treaty, they should as
'respects the calculation and payment of the 5 per cent, be placed on the samefootin_q as the
lands sold by Congress.
The act of March 3, 1855, "To settle certain accounts between the United Stat·es
and the State of Alabama," con.firmed that principle and declared its applicability to
fonds within Alabama, which had been reserved by the treaties with Chickasaws,
Choctaws, and Creeks.
The same principle of adjustment is reaffirmed in the act of March 3, 1857, and is to
be applied in the case of Mississippi as regards the several reservations under
vario us treaties with the Chickasaws and Choctaw Indians within the limits of
Mississippi.
In t_his connection the principle of adjustment !:)stablished appears plainly to have
been ~ntended to embrace all the lttnds with-in the State disposed of by the United States
,to satisfy the stipulations of the treaties with the Indian tribes named .
. Within this class the tracts taken to satisfy the scrip which had it8 foundati,m
m the Choctaw treaty of 1830 are as plainly included as the tracts more directly
selec~ed by the Indians to satisfy their rights under the treaty.
This same principle of adjustment the secon,d section of the act now under discussion
extends to be applied in the settlements of the 5 p er cent accounts of the other States.
Thus as regards justice and right, Alabama and Mississi.p pi are entitled to a liberal construction of the acts of Congress of March 2, 1855, and March 3, 1857, and
as a matter of equity between these two States as claimants as against these United
St ates, an~ as between them and other States of the Union, aZl are entitled to the same
equal and liberal construction in can·ying the act of 1857 into effect.
I therefore decide that the lauds within Mississippi taken by locations in satisfaction
of Ch?ctaw scrip issued under the acts of congress of August 23, 1842, and August 3,
1846, !n st_aling ancl adj'llsling the 5 per cent acco·u nts of that State, are to be regarded as
const 1 tut·Dg a portion of the "several reservation8 under the various treaties with
the Choctaw and Chickasaw Indians."
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The papers submitted with your report of the 19th of Juue (Juno 19, 1857), and
others since filed here in this case, are now returnecl to your office.
Very respectfully, your obedient servant,
J. THOMPSON, Secretary.
COMMISSIONER OF THE GENERAL LAND OFFICE.

Under these two supplemental 5 per cent acts of Congress of March
2, 1855, and March 3, 1857, and under said decision of the said Secre-

tary of the Interior, construing and declaring the meaning and intention thereof, and under prior 5 per cent acts of Congress, the publicland States in the Union on March 3, 1857 (Oalifornia excepted) have
been paid sums of money, as recited in the table transmitted with the
letter of the Commissioner of the General Land Office of May 25, 1892,
as follows:
DEPA~TMENT OF THE INTERIOR, GENERAL LAND OFFICE,

Washington, D. C., May 25, 1892.
Sm: Replying to your communication of the 9th instant, I have the honor to kansmit herewith a table showing the amounts which have been paid to the various States
named in your letter on account of the grant of 5 per cent of th~ net proceeds from
tho sales of public lands therein, from their organization to the present time, excepting only the States of Georgia, Kentucky, and Tennessee. The United States has
never sold or possessed any public lands in these States.
Very respectfully,
THOS. H. CARTER, Commissioner.
• Hon, R. F. PETTIGREW, United State, Senate.

Statement showing the amounts accrued and paid to the f ollowing-narned Sta tea as 5 per
cent of the net proceeds of the sales of public and Indian lands.
States.

Total amount
paid.

P eriocl embraced by adjustments.

Florida·-----··--·-··---· ___ .·-·--· ____ . Mar. 3, 1845, to .Tune 30, 1891.. - - -- - ·- - - - - --- - - Sept. I , 1819, to .June 30, 1891.. - . ·--- -- -- - - •. - - •
Dec. 1, 1817, to .June 30, 1888 ... - - - --- - • - - - --- - •
.ran. 1, 1812, to June 30, 1889. - - .• - - •. - - - - - . - •. - July 1 1836, to _June 31, 1888. __ ------ -- . - ~--- -·
.Jan. 1, 1821 , to June 30, 1891 .. _••. ____ - - _- - .. - - .
Indiana.--·------·----·. __ .. _-·-_-·-·--. Dec. 1, 1816, to Dec. 31, 1871. ______ • _••• __ - - - - - .
Dec. 28, 1846, to Dec. 31, 1873. ___ - _.. - - .. - - .. - - .
Iowa···---------·--·- --·Illinois . __ ·- ____ .---··-------___ . _____ . ___________
.. .Jan.
1, 1819, to Dec. 31, 1860 . __ - - - . ___ - • ___ • - - - .
Ohio .. _·---·----·--·--, _____ ._-·- __ ,, __ . .June 30, 180'),, to Dec. 31, 1871 ·----- ·- -- - . - ----Minnesota ·----··-----·--- __ ·-·- ______ -· May 11, 1858, to .Tune 30, 188!)._ ____ -·- -- . --·--July 1, 18~6. to .Tune 30, 1891. .. _. ------- - - .• --·
May 29, 1848, to June 30, 18!Jl. _____ ---- -- ------ ,

~\~~!1!~l~~:::::::::::::::::::::::::::::

ti:s~1:r1~ _:::::: :::::::::::::: :::: :: ::::

~}\~~~tasi~:::: :: ::: :::::::::::::::::::::

Grand total.- •• ____ .•••.•••• ·--- __ ---·-· _-· _. _.... __ ·-···· ______ ··-·-· _____ • ·····-

$110,562.73
1, 065, 555. 53
1, 048, 316. 18
435,433.59
263,064.55
1, 028, 574. 73
1, 040, 255. 26
633,638.10
1,187,908.89
1, 027, 677. 00
322,695, 35
562,055.60
566,716.38

_____
9,292,453.89

The sums of money recited in the aforesaid table are separate from
and independent of the sum of $28,101,644.91 deposited with them and
other States under the act of Congress of June 23, 1836 (5 U .S. Stats.
55), as recited in the table and letter of the Treasurer of the United
tates on May 13, 1892, as follows:
TREASURY DEPARTMENT, OFFICE OF THE TREASURER,

Washington, D. C., May 13, 1892.
Sm: I am in r~ceipt of your letter of the 9th instant, asking to be informed what
sums of money, 1f any, have been loaned to the various States in the Union by the
Gen ral Government and afterwards donated to said States since the organization of
the Governm nt.
In reply I beg to say that the sum of $28, 10.1,644.91 was deposited with the various
'tates under the provisions of section 13 of the act of Juue 23, 1836, first session
Twenty-four h Congress, chapter 115, page 55, Volume V, Statutes United tate ,
aud tl1 . e proYi:ion do not seem to h:we been changed by any subsequent action of
1) ongre . The records do not show that any moneys have been donated to any of

£he tates.
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The States with wbich deposits were made and the respective amounts deposited
therewith are as follows:
Maine ............ - - - .. - - - -- - - - - -- - - - ...... - . - -.. - - - •. -- - - •• - - - •••••
New Hampshire .............. ; ................................•..••.
Vermont .................................. - ........... - ........•••••
Massachnsetts ...................••..............................•••
Connecticut ......................................................••
Rhode Island ................................................... __ •.
New York .......................... ....... .•..................... __
Pennsylva,nja ............................... .. .....................•.
New· Jersey ........................................................ .
Ohio .....•••........................................... ___ .. _.... _.
Indiana ...•.•......................................................
Illinois ....•...........•.........................................•..
Michigan .......................................................•••.
Delaware .....................................................••..••

¥i~ii~~~:::::::::: _. _. _.: _. _. _.:: _. _. _.: _. _.: _. _.::: _. _. _. _.: _. _. _.: _.: _. _.: _. _. _. _.:: _.: _.:::::

North Carolina, .......•.............................................
South Carolina .................................................... .
Georgia ........••............................. ~ ................... .
Alabama .......•...................................................
Louisiana ................................._......................•..
Mississippi ........................................................•
Tennessee .............•............................................
~r~s~ucf?. _.: : : _. _. : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : :
Arkansas ..••..........•........••.........•••..............••..••..

$955,838.25
669,086.79
669,086.79
1,338,173.58
764,670.60
382,335.30
4,014,520.71
2,867,514.78
764,670.60
2,007,260.34
860, 25 . 44 .
477,919.14
286,751.49
286,751.49
955,838.25
2,198,427.99
1,433,757.39
1, 051, 422. 09
1, 051, 422. 09
669,086.79
477,919.14
382,335.30
1,433,757.39
1,433,757.39
382,335.30
286,751.49

Total . . . . . . . . . • • • • . . • • • • • • • • • . • • • • • • • • • • • . . . • • • . • • • • • • • • • • • • • • 28, 101, 644. 91
Respectfully, yours,
E. H. NEBEKER, Treasurer UnUed States .
. Hon. R. F. PETTIGREW,
United States Senate, Washington, D. 0.

This bill (S. 474), therefore, in so far as the same relates to lands
included in Indian reservations or allotted to Indians, or located by
Indian scrip, simply extends to all the public-land States admitted into
the Union sitbsequent to March 3, 1857, including California, the identical
provisions which Congress and the Interior Department have so declared
rightfully belonged to all the public-land States which were in the Union
o'n March 3, 1857.
It would therefore seem to logically, properly, and clearly follow that
if Cougress, in the exerdse of its unquestioned and unquestfonahle
right to dispose of the public lands in any of the public-land States,
in a manner so as to include any lands thereof in military or other public
reservations, established in any public-land State for the general use
and benefit of all the people of all of the States of the Union, and
thereby excludes such public lands from sale for cash, that the same
principle and rule of computation-ought to be adopted by Congress to
equally aud equitably apply to all lands embraced in any public reservation the same as when included and embraced in any Indian
reservation.
LANDS DISPOSED OF FOR BOUN'l'Y LAND WARR.ANTS AND SCRIP.

Prior to March 22, 1852, up to which date all military bounty land
warrants were located by the warrantees thereof, aud prior to which
date they were not assignable, the effect of said 5 per cent fund, by
virtue of the location of the public lands by military bounty land warrants, was not perceived by nor seriously felt by any of the public-land
States.
.
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But on March 22, 1852 (10 U. S. Stats., 3), Congress made all bounty
laud warra.nts which theretofore had been, and all which might thereafter b , i ued under any law of the United States, not only assignable,
bnt al o made equa.Ily assignable all valid locations of land which
theretofore had been or thereafter might be made with any of said
warrant . Not only that, but in its said act, an act entitled "An act
to make land warrants assignable, and for other purposes," Congress
sp cially provided "that any person entitled to preemption rights to
any land shall be entitled to use said land warrant in payment for tp.e
same at the rate of $1.25 per acre for the quantity of land therein
-spe~fied;" and in that same act Congress further provided "that when
said warrant shall be located on lands which are subject to entry at a
greater minimum than $1.25 per acre, the locator of said warrant shall
pay to the United States in cash the difference between the value of
such warrant at $1.25 per acre and the tract of land located on.':
On March 3, 1855 (10 U. S. Stats., 701), Congress passed an act
entitled "An act in addition to certain acts granting bounty land to certain officers and soldiers who had been engaged in the military service of the United States." The issue of land warrants under this last
act has substantially equaled in acreage the total acreage represented
by all military bounty land warrants issued under all the other acts of
Congre s enacted prior to March 3, 1855; and because of the fact that
under aid act of March 22, 1852, all military bounty land warrants
had been made negotiable, assignable, and receivable in payment of
public lands the same as cash, and because, further, of the fixed money
value of 1.25 per acre so given them by Congress in said act, said
military bounty land warrants became, were, and still continue to be a
Ian 1-offi e currency aucl a legal tender for paying for any public lands
ituate anywhere in the United States, subject to sale for casb, or
euterable under the preemption and commuted homestead laws of the
United States.
To the extent of their issue, military bounty land warrants have displaced all other kinds of money theretofore used in payment for the
public lauds, and became and in fact are preferable to other kinds of
currency, and cheaper than money, because they were and are sold for
le than $1.25 per acre, and pro tanto they diminish the sales of tlle
public lands for cash in all the public-land States, and pro tanto
dimini h the 5 per cent fund, in money, in every public-land State in
which they have been located.
By the e acts of Congress which fixed the legal value of land warrant at 1.25 per acre and made them assignable, negotiable, and
r ceivaule and received in payment for public lands the same as cash,
Congre iu effect did agree to redeem, and in fact has redeemed, the
_am~ at aid legal value of $1.25 per acre, and thereby has in fact
h rudated. the national clebts, pro tanto, by said warrants in lieu of
m 110y, and to the financial detriment of all of the public-land States
in whi h the public lands were so disposed of for military bounty land
warrant .
ount land warrant , like Indian reservations, have also been
1 • ated in nearly all of the public-land States, but not equally and
ahke, a to area, in any thereof, but, on the contrary, said locations have
b~en ~ery unequal i~ area, beca,u. e large areas have been located therew1 h m om public-land States, while small areas only have been
l at d h r with in other public-land States, and in consequence of
na. on pr babJy a mim rous a the warrant location themselves.
ur c mmittee here submit a letter from the General Land Offica.
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dated January 31, 1896, addressed to Hon. R. F. Pettigrew, reciting the
total acreage of the public lands located with military bounty land
warrants up t o June 30, 1894, etc.:
DEPARTMENT . OF THl~ INTERIOR, GENERAL LAND OFFICE,

Washington, D. C., January 31, 1896.
Sm: I am in r eceipt of your letter of the 27th ultimo, requesting this office to give
you "the number of acres of land granted to the various States as swamp lands;
also the number of acres located with military bounty land warrants."
In r eply I offer you the following observations:
The swamp-land grant is an indefinite grant, not one of quantity, like the agricultural college, university, ancl other State endowment grants. By its terms it embraces * * * " the whole of those swamp and overflowed lands which may be
or are foun d unfit for cultivation" * * * and as no definite method of ascertaining what lands were indeed swamp from those that were not of that character
at the date of the grant bas been establishea. the acreage of lands granted bas never
been det ermined. The report of this office for the year 1891, pages 58-61 and 198-218,
contains estimates and other data made at different times on this subject, and I
respectfully refer you to the same. According to the report for the year 1895 (not
published), the sel ections under the swamp-land grants up to June 30 last aggregate
80,591,304.39 acres, the approvals to 60,145,813.50 a<ll'tls, and the patents to 57,785,553.69 acr es.
A compilation made from the various annual reports of this office shows substantially the following relative to locations with military bounty land warrants, viz:
Acres.

Located prior t o September 28, 1850, date of swamp-land grant..... ••• • 7, 214, 600
Located between September 28, 1850, and March 3, 1857.;.. . . . . . . . • • • • • • 28, 760, 030
Located between March 3, 1857, and June 30, 189.4 . _.. • • • • • . . . • • • • • . • • • • 20, 268, 714
Tot al .••• ••••••••.••••.•••••••••••.•• _• . . • • • • • • . • • • • . . • • • • . • • • • • . 56, 243, 344
As locations w ith other scrips are also the basis of swamp-land indemnity, I will
state that from t he public domain, pages 219 and 288, it appears that agricultural college scri p bas been issued to the several States to the amount of 7,830,000 acres, and
various other scrips to the amount of 2,893,034 a~res. It is believed that nearly all
of these scrips have been located.
Very respectfully,
E. F. BEST, Assistant Comrnissioner•
.Hon. R. F. PETTIGREW,
United States Senate Chamber, Washingto1i, D. C.

The effect, therefore, of such unequal locations of the public lands
with military bounty land warrants in the several public-land States,
has been and is, that those public-land States in which were located the
maximum acreage of the public lands, with military bounty land warrants, have received the minimum amount of money and per contra those
public-land States, in which were located the minimum acreage of the
public lands with military bounty land warrants, have received the
maximum amount in money, on account of said 5 per cent grant, according and in proportion to the respective areas of the several public-land
States.
A result like this surely is not equitable, and Congress certainly,
with a full knowledge of such facts and of such results, can not intend
to permit a system of administration of law to continue so inequitable
to the several public-land States as this has been found and is now
declared by your committee to be.
In view of t he concessions made by each of the public-land States to
the United St ates in cousideration of and as an equivalent for the 5
per cent grant made them by Congress, equity and fair dealing alike
suggest that when the accounts between the several public-land States
and the United States for this 5 per cent grant are officially stated and
prope.rly certified for payment, that they should include and apply
equally to all dispositions of lands sold, not only for cash, bnt a,lso to
those disposed of for bounty land warrants.
S. Rep.1-49
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So too in the matter of scrip, in relation to which Congress, in
its ~ver~l acts authorizing its issue, has made all t,hereof, except
Indian scrip, assignable, negotia~le, and rec~ivabl~ in payment for the
public lands, either from the scr1pees or their ass1g~ees, the same ~s
money and has given the same a fixed legal value m money, to wit,
1.25 per acre, and has cons~itute~ such scrip another la~d-office ?urrency, and a legal tender with which to pay for the public land~ Just
the same as cash.
Your committee, therefore, declare that the same principle a,n d rule
of computation, in all equity and fair dealing with the public-land
States should equally apply to all lands disposed of for scrip and military b~unty land warrants just the same as the public lands disposed
of for cash, and that sai.d 5 per cent accoun~s, when officially stated a1;1-d
properly certified for paY_ment,_sb uld also mclude and ap:ply to all dispo itions of lands made for scnp and land warrants at their legal value,
fixed by Congress at $1.25 per acre, and that said 5 per cent should he
computed thereon.
This 5 per cent computation has been one of constant friction betwee1·
the United States and the several public-land States of long standing
and sti11 exists, and has continued to exist from 1858 till now, increasing in degree and volume ever since the effect of the legislation of Congress making scrip and land warrants assignable, negotiable, and
receivable as money l1as been felt by them, and because making said
warrants and scrip a land-office currency and a legal tender in payment
of tbe public lands, the same as cash, has worked a financial injury to
them under the 5 per cent compacts.
The effect of said legislation bas been felt in some States to a greater
degree than in others, but it has been felt in all the public-land States,
diftering only in degree.
Thi su~ject-matter has been heretofore brought to the attention of
Congress, by petition, by memorial, by the public-land States through
their State officials, by their duly constituted authorities, by their Senators and Representatives in Congress, by bills and by reports from their
proper committees, wherein the reasons have been fully recited and
developed why some general legislation should be enacted by Congress
whereby to equalize, as near as may be, the several public-land States
of the Union in the 5 per cent of the net proceeds of the disposition of the
public lands by the United States, whether made- for cash, for land
warrants, or for scrip, so that the apportionment of money to each
thereof on account of said 5 per cent grant shall be in direet proportion to the area of the public lands so disposed of therein, respectively,
by the United States for cash, or warrants, or scrip, the latter to be computed at their legal value of $1.25 per acre, as fixed by Congress.
This subject-matter was duly considered in the Fifty-third Congress,
not only by your committee, but also by the Public Lands Committee
in he House, and reports from each were favorably made to accompany
similar ubstitute bills proposed by your committee, and also by the
Ilou e Public Lands Committee, for sundry similar bills referred to,
each respec~ively, as evidenced by Senate Report No. 1043, made from
your committee to accompany substitute Senate bill 2803, and House
Report o. 1522 to accompany substitute House bill 8405, both made
during t~e. third session of the Fifty-third Congress.
In addition thereto there µas been submitted to your committee during this session of the ]ift)4fourth Congress, on behalf of the States of
California, Iowa, Indiana, Illinois, Minnesota, Oregon, Nevada, Kansas,
Colorado, Alabama, Idaho, and South Dakota, a carefully prepared
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statement reciting part of the history of the past efforts made to secure
Congress legislation to remove this friction, to adjust this matter
upon a ba,sis of fairness, and to terminate contentions constantly arising in the Interior Department between the United States and some of
the several public-land States.
Said statement contains a copy of said Senate Report No. 1043 and
House Report No. 1522, Fifty-third Congress, third session, and sundry other Senate and House reports made on the same subject in prior
Congresses, and embodying as it does other matters of value, is submitted
herewith, and made a part hereof as an appendix hereto.
In addition thereto, your committee call attention to a very clear
exposition, illustrative of the equity due the several public-land States
in these premises, contained. in the very able House Report No. 1571,
Fifty-second Congress, first session, made by Hon. Thomas C. McRae, of
Arkansas, then chairman of the House Committee on the Public Lands,
to accompany House bill' No. 9072, "to finally adjust, and settle the
claims of Arkansas and other States, under the swamp grant, and for
other purposes/' copy of which report is contained vi the appendix
hereto.
In that report, made June 3, 1892, it appears that the claim of the State
of Arkansas then made, and demand therefor by her insisted upon, was
not only for a credit of 5 per cent of the legal value of all lands lo.c ated
in that State with military bounty-laud warrants and scrip, but also for
a credit of 5 per cent of the legal value of all lands entered in that State
under t he homestead laws of the United States; and,in fact, has insisted
upon a credit of 5 per cent of the legal value of all lands undisposed of
within her borders in 1836, valued. at $1.25 per acre, aggregating a
sum of $922,404.91, claimed by her to be then due her by th~ United
States as her 5 per cent fund.
On page 9 of said report Mr. McRae recites the claim and demand
of the State of Arkansas, as to lands located with warrants and scrip
and entered under the homestead laws, in words following:

~ from

The St ate (Ark ansas ) also insists that, as a matter of common fairness, she ought
to be credited with 5 p er cent on l ands entered under the homestead laws and
locat ed with military bounty-land wa rrants and scrip, estima ted at the minimum
price for Government l a,nds-$1.25 p er acre. In 1836, whP;n the State was admitted
into t h e Union, ther e was no way of disposing of public la.nds except by cash sale
or for warrants a nd scrip.
' The homestead la w was not passed until 1862, and the State, with such a contract
as it made, does not t hink it just that the General Government should be allowed to
adopt a policy t h at will have the effect to dimini sh the fund upon which she had a
right t o rely for the p ayment of the debt in question.

Neither this bill (S. 474) nor any one of the several separate bills
' which were before your committee goes, or seeks to go, as far as Arkansas
then made claim, and her demand therefor insisted upon, to wit, that
she ought t o be credited with 5 per cent of all lands entered under the
· homestead laws of the United States, computed at $1.25 per acre, etc.;
but the principle for which Arkansas then contended and insisted upon
is identical with that now contemplated in this general bill, in so far as
, the same relates to lands located with bounty-land warrants and scrip,
' Arkansas, un der the provisions of the 5 per cent Mississippi act of
March 3, 1857, and under the said decision of March 20, 1858, of Mr.
Secretary Thomp son, having become legally entitled to a credit of 5
per cent of all lands in Indian r eservations, and also 5 per cent on all
locations of lands by Indian scrip which may have been made in that
State, estimated at their legal value of $1.25 per acre, provided any
s uc1?- Indi~n reservation s then existed, or any locations of lands by
Indian scrip were made therein.
1

1
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It is proper to here state that .Arkansas, having then made claim and·
insisted on her demand for a credit of 5 per cent of the legal value of
all lands in that State located with military bounty land warrants a.ncl
scrtp, and also 5 per cent of the legal value of all lands therein entered
under the homestead laws of the Uuited States, and in fact for 5 per ;
cent of the legal value of all lands undisposed of within her borders in 1
1836 valued at $1.25 per acre, and having officially set forth the exact
value to ber in money of the 5 per cent arising from each of said claims,
respectively, as recited in detail in certain tables annexed as appendixes
to said House Report No.1571, Fifty-second Congress, first session, did,
under tbe terms or words of indefinite or general classification of "all
other claims and demands of whatever nature or character," agree on February 23, 1895, to relinquish, release, quitclaim, and surrender to the
United States all claims so nonclassified, together with other claims
classifierl. or specifically named or valued or tabulated or described or
made certain, as so many set-offs or counterclaims, for the purpose of
securing from Congress, by way of compromise, a settlement of mutual
claims and accounts alleged to have theretofore existed between the
United States and the State of .Arkansas, which compromise settlement, if enacted into law, would then leave the State of .Arkansas with- ,
out any pecuniary interest in this substitute bill.
Reference is made to this 5 per cent claim of the State of .Arkansas
against, the United States, by her so preferred, explained, computed,
insisted upon, and agreed to be adjusted by compromise, because this
case clearly illustrates the fact that on. account of the failure of Con- ·
gress to heretofore enact general legislation, whereby a general adjust- '
ment of all these 5 per cent matters between the United States and the
public-land States, respectively, might have been had, the State of
.Arkansas separa,tely sought, and each of the other public-land States
in turn will most likely separately seek, to secure from Congress separate
settlements and separate adjustments for their separate 5 per cent claims
in separate or special bills, unless Congress shall timely enact some general legislation in regard thereto, and thereby obviate the necessity of
special legislation therefor.
Your committee think that it must be conceded that some legislation
by Congress is needed on this subject, but they also think that it is wise
and preferable for Congress to enact general legislation thereon, under
and by which all matters in any wise relating thereto may be fully,
carefully, and legally inquired into by the proper bureaus and Departments of the Government, in order that equity may be duly and fairly
administered, not to any one State, but to each and all of the publicla:nd States of the Union alike, and upon a plane of legislation not of
drfference, but one of absolute and perfect equality, as near as may be,
between the United States and each and all of the several public-land
States.
The present chairman of the House Committee on the Public Lands,
Hon. John F. Lacey, in his able House Report No.1522, presented to the
House. during the Fifty-third Congress, to accompany a general 5 per
cent bill somewhat sjmilar to this bill (S. 474), said in support thereof
as follows:
1

As ea.oh and all of the several public-land States, when admitted into the Union,
to the nited States similar concessions! so, too, tlle consideration
~ them _therefor from the United States should be, and has been, intended to be sim1lar equivalents, to be mea ured a11d meted out to t hem respectively in proportion to
the area of the public lands in each, and irre!!pective of the dates of their admission
int.o tbe nion.
The equality of the several States of the Union, as near as may b e, has always been
one of the fuu~eut~l prlnciplea of out Government to be :fouud :1:uuning through
duly surrendered

PROCEEDS FROM SALE OF PUBLIC LANDS.

11

all the legisl ation of Congress, especially in reference to the public lands and to their
disp osition, a princip1e now so well established and universally recognized by Congress that it intends that each and all of the several public-land States shall be treated
alike, and that none thereof shall be discriminated against, or, as was well said by
the honorable ch airman of this committee on August 11, 1894, in his speech delivered
on the floor of the House (Congressional Record, August 17, 1894, p. 10076), referring
to t he equality of all the States of the Union:
" If you name one State, you should name them all; I am opposed to special legislati on for one section of th e couutry that does not apply to another."
This bill therefore applies alike to and embraces each and all of the several publicland States; and said accounts are intended to iuclude all public lands therein, and
said 5 per cent is to be estimated upon all thereof, whether said lands have been or
may be sold fo r cash, or located with, or sold, or disposed of, for land scrip or certificat es or bounty land warrants.
In view of t h e fact that all land scrip or certificates issued by the Interior Department have been made assignable and receivable by the United States as, or as equivalent to, so much cash in the disposition of the public lands, whether surrendered
therefor by those to whom they were originally issued or by their assignees, there
does not seem to exist any valid reason why each and all of the several public-land
Stat es should not receive the full benefit of said 5 per cent, based upon these classes
of disposition of the public lands, estimated at the same rate at which such scrip or
certificates or warrants have been so issued and so received by the United States in
full payment thereof, to wit, at a valuation of $1.25 per acre.
Congress, in authorizing the issuance of said land scrip or certificates or warmnts,
and in maki ng and declaring all thereof equivalent to and receivable as so much
money in the di sposition of the public lands, did thereby not only diminish and continues to diminish pro t anto the available area of the public lands to be disposed of
for cash, and which otherwise would have been or would be disposed of for cash,
and upon which said 5 per cent would have or would be so duly estimated; but in
the hands of all holders thereof such ]and scrip or certificates became property, not
only for safe investment, but even for profitable speculation, to an extent such as
to r ender it a financi al consideration .to any person contemplating locating or purchasing any of the public lands locatable therewith to purchase -and use same for
that object, because such certificates or scrip for such land use are made cheaper
than money, they being a full legal tender in payment for public lands, and received
the same as cash.
A legal wrong and finan cial loss have therefore been and will continue to be
inflicted upon all th e public-land States unless said .5 per cent accounts include and
be estimated upon these classes of the disposition of the public lands the same as
upon actual cash sales.
This bill also applies to and embraces, and said accounts when so stated, certified,
and paid are intended to include, all public land located with or disposed of for
bounty-land warr ants.
This provision of this bill was heretofore brought to the favorable attention of
Congress in r eports made from the CommitteeR on the Public Lands in both the
Ho use and Senat e, as recited in House Report No. 707, Forty-fifth Congress, second
session, and in Senate Report No. 193, Forty-seventh Congress, first session, coJ1ies
wher eof are submitted herewith in an appendix hereto.
A Senate b ill in harmon y with the recommendations in said Senate report passed
t he Senate May 19J 1882, but upon a motion for reconsideration was recalled from the
House, and does not seem to h ave been thereafter acted upon by either the Senate or
the House.
Congress, in its act approved March 22, 1852, made all bounty-land warrants receivable from the warrantees as so much money in the location and disposition generally
of t he public l ands subj ect to location and disposal therewith, and thereafter made
the same assignable, and in the hands of such assignees made them also receivable
and of the same value for a similar use as when surrendered by the warrantees themselves, to w it, as cash, at $1.25.
Hence, reason s similar to t hose herein b efore recited, why said accounts between the
United States and the sever al public-land States, when so stated, certified, and paid,
sh ould include all public lands disposed of by land scrip or certificates, should, in
the opinion of your committee, apply equally well to all public lands which heretofore have been, or which h er eafter may be, disposed of for bounty-land warrants
sur rendered in t h e p ayment or location th ereof.
Attent~on is call ed t o the fact t h at the Interior Department, in construing section
3480, Umted Stat es Revised Statutes, r egar ds and treats all claims for the issuance
of bounty-land warrants tantamount to claims for the payment of so mnch money,
and to an extent su ch that it now refuses to issue bounty-land warrants to any persons by it bel ieved to be u nder the ban of said section in so far as regards claims for
payment of money ar e concerned, t hus treating bounty-land warrants as equivalent
to, in fact as so much money.
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To remedy complaintA made in said matter, this House, on October 17, 1893, passed
a bill to repeal in part and to limit said section 3480, by excluding from its provision
all matters relating to the issuance of bounty-land warrants.

Your committee concur in the reasons recited, conclusions reached,
and recommendations contained in that report, and in Senate Report
No.1043, Fifty-third Congress, third session, made from your committee,
and now confirm the same; and believing, as your committee does, that
this bill (S. 474) will provide a reme<ly adequate for all the matters
heretofore complained of by so many of the public-land States of the
Union, now, therefore, recommend that said bill do pass.

APPENDIX.

Statement in support of Senate bills Nos. 49,474, 1422, and House bills Nos.
295, 1208, 1240, and 3632, '' fixing the times when, regulating the man~
ner in which, and declaring the character of the accounts between the
United States and the several public-land States, relative to the net proceeds of the sales and other disposition of the public lands made and to be
made therein by the United States, which shall hereafter be stated and
certified to the Treasury Department for payment." And House bills Nos.
33, 3269, and 3633, " granting 5 per cent of the land sales on military
land warrants to the public-land States, and for other purposes, and to grant
and settle with the public-land States 5 per cent of sales and warrant locations."
The Committee on the Pu,blio Lands, United States Senate and House of Rep1·esentatives:
The title to each of said Senate b_ills No. 49, No. 474, No. 1422, and. Honse bills No.
295, No. 1208, No. 1240, No. 3632, is the title given by your honorable Senate Committee on Public Lands to an original bill, to wit, Senate bill No. 2803, reported favorably therefrom, during the Fifty-third Congress by Hon. John Martin, Senator from
Kansas, accompanied by Senate Report No. 1043, made by him to the Senate on March
2, 1895, and proposed by your Senate committee as a substitute proper to be adopted
by the Senate for sundry other Senate bi!ls referred to your Senate committee, all
seeking to secure legislation in behalf of a measure then and theretofore pending
before the Senate in sundry forms, submitted to it by Senators from public-land
States, each and all seeking to secure a similar result, to wit:
1'o equalize the several public-land States of the Union, as near as rnay be, in the 5 per
centum of the net proceeds of the sales, locations, and dispositions of the public lands, rnade
therein respectively by the United States ft>r cash, land warrants, scrip, etc., or by any
of (he other methods re.cited in any of said bills, the apportionment of money to each State
being in di1'ect proportion to the area of the public lands so disposed of therein by warra,,,ts,
~~a~

-

The title to each of sai~ House bills No. 33, No. 3269, No. 3633, is substantial1ythe
title given by your House Committee on the Public Lands to an original bill, to wit,
H. R. No. 8405, reported favorably therefrom during the Fifty-third Congress
by Hon. John F. Lacey, now chairman of your House committee, accompanied
by House Report No. 1552, made by him to the House January 8, 1895, proposed by
your House committee as a substitute proper to be adopted by the Bouse for sundry
other House bil1s referred to your House committee, all seeking to secure l egislation in behalf of a measure then and theretofore pending before the House in sundry
forms, submitted to it by Representatives from public-land States, each and all seeking to secure a similar result, to wit:
To equalize the several publfo-land States of the Union, as near as may be, in the 5 per
cent of the net proceeds of the sales, locations, and dispositions of the public lands made
therein resvecti.vely by the Unitecl States fo1· cash and for military-bounty land warrants,
the app01·tionrnent of money to each State being in dii'ect proportion to the a1·ea of the public
lm :ds so disposed of therein fo1· land warrants, etc.
Substantial copies of all t,bese Senate and House bills will be found printed on
p_ages 10, 11, and 14 of said Senate Report No. 1043, :Fifty-third Congress, third sess10n.
It will, therefore, be readily perceived that Senate bil1s No. 49, No. 474, and No.
1422 and House bills No. 295, No. 1208, No . 1240, and No. 3632 em body, cover, and fully
provide for all the matters recited in an<l contemplated by House bills No. 33, No.
3269, and No. 3633.
13
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It has frequently been declared and always maintained that the public domain is
a common possession of all the people of all the States of the Union, and that this
domain and the procee<ls thereof should be apportioned equally; or so that all the
people of all the States may be enabled to enjoy the use and benefit of all thereof
equally and alike.
Questions relating to the proper and equitable apportionment of the proceeds of the
public lands, no less than those relating to the equitable and beneficent manner or
method of the disposition of the lands themselves, have heretofore engaged the serious attention of Congress from April 30, 1802, the elate of the admission of Ohio, the
first public-land State, to January 4, 1896, the date of the admission of Utah, tile last
public-land State, into the Union.
But all these questions have had more serious attention in Congress, and by its
committees on the public lands during the forty years last past, than ev,er theretofore.
When the public-land States were few in number, their population sparse, their
representation in Congress small, and the disposition of the public lands for bounty
land warrants or by methods other than for money or cash had not acquired the proportions as now shown by the public-land records th ey reached during the forty years
l ast past, the 5 per cent fund to many of the public-land States, prior to 1855, was
comparatively a. mere bagatelle. Prior to 1855 no question of serious conflict, so far
as we now know, seems to have arisen between any of the public-land States and the
executive authorities of the United States as to the proper construction to be given
to the 5 per cent grant made by Congress to the several public-land States, under and
by virtue of their respective compacts or as contemplated in their acts of admission,
respectively, into the Union, so far as the sales for cash were concerned.
But in 1855, when computing said 5 per cent grant, inuring to the puulic-land
States, wherein large Indian reservations had been duly estaulished, which reservations necessarily withdrew from sale for cash large areas of the most valuable portions of the public domain situate therein, and all easily disposaule for cash, and
wherein it was found that the Commissiouer of the General Land Office, the Secretary of the Interior concurring therein, failed and refused to treat the lands em braced
in said Indian reservations as "lands disposed of," upon which to compute and
include said 5 per cent as inuring to said public-land States, and, as they alleged,
was intended and contemplated by their said compacts and acts of admission into
the Union, petition was duly made to Congress to provide a remedy in said premises,
by a legislative enactment either to supplement or explain or legislatively declare
the meaning of said 5 per cent grant, in so far as Indian resevations were.concerned.
Alabama seems to have taken the lead in the column of States petitioning in these
particular premises. Cognizance will be duly taken of the important fact that at
the date when Alabama so petitioned Congress, to wit, January 15, 1855, the military
bounty land warrant act of March 3, 1855 (10 U. S. Stat., 701), had not passed, and
it was that act under which the issue of military uounty land warrants took place
which in acreage far exceeded that of the total issue under all the military bounty
land warrant acts of February 11, 184-7, September 28, 1850, Mareh 22, 1852, and which in
factq uite equaled in acreage that of all the military bounty land warrants ever issued
for services in the Revolutionary war under the act of September 16, 1776; a~t of
February 18, 1801; act of March 3, 1803; and including those issued for services in
the war of 1812 under the act of May 6, 1812; act of Ma~h 5, 1816; act of July 27,
1842; and also including those issued for services in the Mexican war under the aforesaid act of February 11, 1847; act of September 28, 1850; act of March 22, 1852.
o thatAlabama(nor any of the public-land States), prior to March 3, 1855, had not
seemingly any excessive complaint, if any, to make in reference to military bounty
land warrants locations made therein.
In view of the fact tbat much time necessarily elapsed between the dates of a,ctual
issue and the dates of the acts authorizing the issue, and also between the dates of
the i sue and the dates of actnal location of said land warrants, the effect of such
lo ation upon said 5 per cent fund in all the public-land States was slow in boiug
perceived. The fact appears to be that the effect of warrant locations upon said 5
per cent fund was not actually p erceived until about September 7, 1858, on which
date th~ tate of Iowa, through her then governor, Hon. R. P. Lowe,· made the first
complarnt and the first application to the Interior Department to include in her 5
per cent grant and in a statement of an account therefor all land warrant locations
theretofore made therein, and which application was denied by the Secretary of the
Interior, Hon. J. Thompson, on September 20, 1858. While complaints in these
special prem i es as to Indian re ervations may possibly have been made to the executhe authorities of tbe nited tates by some of the public-land States prior to 1855,
yet the fact appears to be that complaint was made b y Alabama to Congress in regard
thereto as early as t he s cond session of the Thirty-third Congress, to wit, on January 15, 1 5, fort,y-onc years ago, on which date Hon. C. C. Clay, then a. Senator from
the tate of A.lauama., introduced in the Senate, Senate bill o. 543, a bill. "to settle
certain accounts between the United States and the State of Alabama-."
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This bill was duly referred to your Senate Committee on Public La.nds, from which,
without amendment and without any written report, it was favorably reported by
Hon. Robert W. Johnson, then a Senator from the State of Arkansas, passed the Senate on February 8, 1855, passed the House on February 28, 1855, was signed on March
2, 1855, and became, and since then has been and is now the we11-known Alabama 5
per cent act of March 2, 1853 (10 U.S. Stats., 630), and is as follows, to wit: "An act
entitled 'An act to settle certain accounts between the United States and the State
of Alabama.'''
"That the Commissioner of the GeneralL:wd Office be, and he is hereby, required
to state an account between the United States and the State of Alabama, for the purpose of ascertaining what sum or sums of money are due . to said State heretofore
unsettled under the act of March 2, 1819, for the admission of Alaba,ma into the
Union, and that he be required to include in said account the several reservations
under the various treaties with the Chickasaw, Choctaw, and Creek Indians within
the limits of Alabama, and allow and pay to said State 5 per cent thereon as in case
of other sales.n
Senator Johnson, when reporting from your Senate committee said Senate bill No.
543., Thirty-third Congress, second s~ssion, said in reference thereto "it is in accordance with the opinion of the Commissioner of Public Lands,'1 and upon that verbal
statement, which constituted the only report made to the Senate thereon, said bill
passed the Senate unanimously.
·
·
But the State of Mississippi, in so far as the same related to the Indian reservations
therein, was in a condition quite identical with that of Alabama, due to causes similar to those of which Alabama complained, and sought and secured from Congress
the remedy aforesaid.
Very soon after the passage of said Alabama 5 per cent act of March 2, 1855, in
fact in the very next year, and in the next Congress, to wit, on February 4, 1856, and
in the Thirty-fourth Congress the State of Mhsissippi also complained, and petitioned Congress in reference to a similar failure and refusal of the honorable Commissioner of General Land Office and the honoral>le Secretary of the Interior, to wit,
that when computing and stating her 5 per cent account they failed to include
therein the lands embraced within the Indian reservations in that State, and failed
to treat the same as "lands disposed of" and upon which that State claimed that
they should compute and state her 5 per cent account.
Wherefore, on February 4, 1856, Ron. Albert G. Brown, then a Senator from the
State of Mississippi, introduced in the Senate the Senate bill No. 4-, a bill "to settle
certain accounts between the United States and the State of Mississippi," which bill
was referred to your Senate Committee on Public Lands, from which on April 29,
1856, it was favorably reported by Hon. Charles E. Stuart, then a Senator from the
State of Michigan, without any written report, but with a verbal statement that your
Senate Committee on Public Lands recommended an amendment to said bill and also
an amendment to the title thereto.
The bill itself was accordingly amended by adding thereto an additional section,
to wit:
"SECTION 2. And be it fu.rther enacted, That the said Commissioner shall also state
an account between the United States and each of the other States, upon the same
principles, and shall allow and pay to each State . such amounts as shall thus be
found due, estimating all lands and permanent r eservations at $1.25 per acre."
The title to said bill was also accordingly amended so as to read: '' To settle certain
accounts between the United States and the State of Mississippi and othe1· Slates."
Said bill and the title thereto so amended passed the Senate on May 8, 1856, and
thereafter duly passed the House (wherein a similar bill, to wit, H. R. N·o. 21, was
then pending), became a law on March 3, 1857, and which law became and is now
the well-known Mississippi 5 per cent act of March 3, 1857 (11 U.S. Stats., 200), and
is as follows, to wit, an act entitled "An act to settle certain accounts between the
United States and the State of Mississippi and other States.
"Be it enacted by the Senate and House of Representatives of the United States in Congi·ess assembled, That the Commissioner of the General Land Office be, and he is
hf\reby, required to state an account between the United States and the State of
Mississippi, for the purpose of ascertaining what sum or sums of money are due to
said State, heretofore unsettled, on account of the public lands in said State, and
upon the same principles and allowance as prescribed in the 'Act to settle certain
accounts between the United States and the State of Alabama,' approved the 2d of
March, 1855; and that he be required to include in said account the several reservations under the various treaties with the Chickasaw and Choctaw Indians within
the limits of Mississippi, and allow and pay to the said State five per centum thereon
as in case of other sales, estimating the lands at the value of $1.25 per acre.
"SEC. 2. And be itfnrther enacted, That the said Commissioner shall also state an
acconnt between the United States and each of the other States upon the same principles, and Rhall allow and pay to each State such amount as shall thus be found
due, estimating all lands and permanent reservations at $1.25 per acre." ·
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Under this legisln.tion of Congress of Ma,rch 2, 1855, and of March 3, 1857, supplementing, expla.ining, and declaring the meaning of its prior legis1ation relating to
the 5 per cent grant made to the public-land States admitted into the Union prior to
March 3, 1857, in so far as cash sales and Indian reservations wero concerned, there
have been credited to the States entitlecl thereto, California alone excepted, on the
books of tl1e Treasury Department up to June 30, 1891, and duly paid, an amount of
money aggregating the sum of $9,292,453.80, as shown by a table, certi fied on Ma,y
25, 1892, by the Hon. Thomas H. Carter, then Commissioner of the General Land
Office, now a Senator from Montana, and a member of your honorable Senate commitee, and is as follows, to wit:
DEPARTMENT OF THE INTERIOR, GENERAL LAND OFFICE,

Washington, D. C., May 25, 1892.
Srn: Replying to your communication of the 9th instant, I have the honor to
transmit herewith a table showing the amounts which have been paid to the various .
States named in your letter on account of the grant of 5 per cent of the net proceeds from the sales of public lands therein, from their organization to the present ·
time, excepting only the States of Georgia, Kentucky, and Tennessee. The United
States has never sold or possessed any public lands in these States.
Very respectfully,
THOS. H. CARTER, Commissioner.
Hon, R. F. PETTIGREW,
United States Senate.
Statement showing the amounts acc1·ued and paid to the following-named States as 5 per
cent of the net proceeds of the sales of public and Indian lands.
State.

Period embraced by adjustments.

Total amount
paid.

Florida ........•........................... Mar. 3, 1845, to June 30, 1891 ..•... ..........
Alabama ... .... ....... . •........ .......... Sept.1, 1819, to Ju11e 30, 1891. .............. .
Dec.1, 1817, to June 30, ]888 ......... . ..... .
Jan. J, 1812, to June 30, ] 889 ................ .
ArkanRas ................................. . July 1, 1836, to June 30, 1888 ............... .
1l1iseouri ................................. . Jan.1, 1821, to June 30, 18!Jl. ...•.. ... .......
Indiana .•.••............................... D ec. 1, 1816, to Dec. 31, 1871 . ........•.......
Iowa .••• .... ........................•.. ... Dec. 28, 1846, to Dec. 31, 1873 ............... .
Dlinois ..•................................. Jan.1, 1819, to Dec. 31, 1860 .......•....•.•..
Ohio ...................................... . June 30, J.802, to Dec. 31, 1871 . .•............
Minnesota ................................ . May 11, 1858, to June 30, 1889 ....... ...•.•..
July 1, 1836, to June 30, 1891. .....•• ••••.•..
May 29, 1848, to June 30, 1891. ...•••.••.....

$110,562.73
1, 065, 555. 53
1, 048, 316.18
435,433.59
263,064, 55
1,028,574.73
1, 040, 255. 26
633,638.10
1, 187, 908. 89
1,027,677.00
H22, 695. R5
562,055.60
566,716.38

Grand total. . . . • • • • • • . . . . • • • • • . . . . . • . . • • • . • • . . • . • • • • • . • • • • • • • • • • • • • . • • • • • • • • . • . • . .

9, 292, 453. 89
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Other tables relating to this and to other branches of this same subject-matter are
printed in an appendix hereto.
While Congress intencled, no doubt, that its aforesaid legislation of March 3, 1857,
shoulcl apply equally an<l. alike toeach and every public.land State in the Union on
that date, in which pnblic lands and Indian reservations were then situate, in so far
as the public l an els therein respectively had theretofore been disposed of by the United
ta.tes for cash and by Indian reservations, antl upon which 5 per cent could and
after that date should be computed, yet the fact is that the honorable Commissioner
of the General Land Office bas ever heretofore made the State of·California an exception to said general legislation, but wherein Congress did not make any exception
whatsoever.
Ther fore, from April 22, 1850, as recited in Senate Mis. Doc. 105, Thirty-first
on~ess! hrRt se sion, being the ordinance of the convention assembled to form a
con t1 tut1on for the tate of California prior to her aclm ission into the Union down to
t~ pre ent tim , alifornia has been and still is a petitioner before Congress, asking
1ther that the provi ions of said 5 per cent Miasissippi act or some similar act be
extended to b r, and that she be made no exception to this class of legislation by Congres , .or that she_ may ue pla.~ed upon the same plane of equality as that heretofore
o cnp10cl and en.1oyed or which hereafter may be occupied and enjoyed by all the
other pnhlic-land , ~ate , a to said 5 per cent' grant,. from which plane California is
to.day the onl pubhc-la.nd tate in the Union which has been heretofore excluded,
but done by Executive construction only.
pon the admission, therefore, of new public-land States into the Union, snbsequ nt to arch 3, 1 7, efforts have been continuously made up to date, bs the
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delegations in Congress from such new public-land States, by bills introduced
therefor, to have the provisions of said act of March 3, 1857, extended to California
and to all new States admitted into the Union subsequent to March 3, 1857, but such
efforts, though favorably recommended, have not borne any good results in that
behalf up to the present time.
To illustrate this declaration, attention is called to the fact that even now there
are pending before your Senate Committee on Public Lands at least three bills seekiug to secure such a result, to wit, to explain or to extend the provisions of said 5 per
cent Mississippi act to California and to all the public-land States admitted into the
Union subsequent to March 3, 1857.
These bills are as follows, to wit: Senate bill No. 50, introduced by Senator
Mitchell, of Oregon; Senate bill No. 407, introduced by Senator Teller, of Colorado;
Senate bill No. 469, introduced by Senator Squire, of Washington, copies of which
bills are as follows, to wit:
[S. 50. Fifty-fourth Congress, first session. In the Senate of the United States. December 3, 1895.
Mr. Mitchell, of Oregon, introduced the following bill; which was read twice and referred to the
Committee on Public Lands.]
[S. 407. In the Senate of the United States. December 4, 1895. Mr. Teller introduced the following

bill; which was read twice and referred to the Committee on Public Lands.]

A BILL explanatory of an act entitled "An act to settle certain accounts between the United States
and the State of Missist<ippi and ot,her States," and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States of Arnerica
in Cong1·ess assembled, That the act entitled "An act to settle certain accounts between
the United States and the State of Mississippi and other States," approved March
third, eighteen hundred and fifty-seven, shall be, and is hereby declared to be, applicable to California and to the States admitted into the Union since March third,
eighteen hundred and fifty-seven, namely: Minnesota, Oregon, Kansas, Nebraska,
Nevada, Colorado, Sonth Dakota, North Dakota, Washington, Montana, Wyoming,
and Idaho (and now Utah), the same as it applied to States previously admitted. The
said act shall be construed as embracing all lands in former and present Indian reservations in each of said States, and the Commissioner of the General Land Office
shall state an account between the United States and each of the said States, estimating all such lands and reservations at one dollar and twenty-five cents per acre,
and shall certify the same to the Secretary of the Treasury for settlement, to be paid
out of any money in the Treasury not otherwise appropriated.
[S. 469. Fifty-fourth Congress, first session. In the Senate of the United States. December 5, 1895.
Mr. Squire introduced the following bill; which was read twice and referred to the Committee on
Public Lands.]
A BILL granting to the State of Washington five per centum of the net proceeds of the sales of public
lands in that State.

Be it enacted by the Senate and House of Rep1·esentatives of the United States of Ame1·ica
in Congress assembled, That there be, and is hereby, granted to the State of .Washington five per centum of the net proceeds of the sales of public lands which have been
made by the United States, or may hereafter be made, in said State. This act shall
also embrace and apply to all lands in former and in present Indian and half-breed
fadian reservations in said State; and the Commissioner of the Ge1Jeral Land Office
shall state an account between the United States and said State for the five per centum
of the net proceeds of the cash sales of the public lands made therein, respectively,
and in so doing he shall estimate all lands in all former and present Indian and halfbreed Indian reservations in said State, and all lands sold for or located with bounty
land warrants or Indian half-breed scrip, or granted to any Indian and exemptfrom
taxation therein, at one dollar and twenty-five cents per acre; and he shall certify
to the proper accounting officers of the Treasury for settlement the amounts so ascertained; and the Secretary of the Treasury shall, out of any money in the Treasury
not otherwise appropriated, pay to said State the amount so found due, the same to
be expended for or dedicated to such uses and purposes ~s the legislature t,hereof may
hereafter designate.
In fact, Senator Squire's said bill No. 4.69 proposes to do exclusively for the State of
Washington that which Senate bills No. 49, No. 474, No. 1422, No. 50, and No. 407,
and said House bills No. 29p, No. 1208, No. 1240, No. 3632 propose to do for each and
all of the public-land States, including also the State of Washington.
There not, being any questions at issue between the United States and any of the
several public-land States (except those with the State of California) as to 5 p er
cent of the cash sales of the public lands made therein respectively by the United

S. Rep. 226-2
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States, a,n d the foregoing recitals being deerued fnlly explanatory of the eqnit,y of all
the pnl>lic-land States admitted into the Union since March 3, 1857, inclncling California, in so far as Indian, half-breed Indian, and other reservations and la11tls granted
or allotted to Indians are concerned, leaves it now neceosary only to r efer in this
statement to the eqnity of all the public-land States for 5 per cent of public lands
sold, located, or disposed of by bounty land warrants, land certificates, scl'ip, etc.
BALES, LOCATIONS, AND DISPOSITIONS OF THE PUBLIC LANDS FOR BOUNTY LAND
RANTS AND BOUNTY LAND CERTIFICATES,

WAR-

So much has been heretofore said, so often: said, so well said, and said far better .
by both of your own committees on this feature and on other features of all of tllcse
bills than we could probably now say it, that we prefer to reproduce your owu la.ngnage, contained in sundry reports made by your respective committees to the
Senate and to the House in previous Congresses, upon bills, favorably recommending
general legislation on this 5 per cent matter to l>e made applicable to each and all
of the public-land States equal1y and alike, and without any exception whatever.
Wherefore we print in the appendix hereto copies of certain of your reports as
follows, to wit:
Senate Report No. 121, Forty-sixth Congress, second session.
Senate Report No. 193, Forty-seventh Congress, first session.
Senate Report No. 775, Fifty-second Congress, first session.
Senate Report No. 1043, Fifty-third Congress, third session.
House Report No. 707, Forty-fifth Congress, second session.
House Report No. 345, Forty-seventh Congress, first session.
House Report No. 1552, Fifty-third Congress, third session.
Senate Report No. 121, Forty-sixth Congress, second session, heing identical with
Senato Report No. 193, Forty-seventh Congress, first session, wherefore copy of one
only thereof appears in said appendix.
All the recitals in your said reports, in so far as the same relate to sales, locations,
and dispositions of the public lands for bou.nty land warrants, have been in all things
duly concurred in by Mr. Justice Miller and by Mr. Justice Field, of the United
States Supreme Court, in the" Iowa and Illinois 5 per cent cases (110 U.S., 485)," in
langua,gc so stron~, so appropriate, so apposite to this statement, and made in support of equities similar to those contemplated by all these bills, that the force of
their argument and the high character of the Judges who submitted same justify
us to herein insert the whole thereof, as follows, to wit:
"Mr. Ju TICE MILLER, with whom concurred Mr. JUSTICE FIELD, dissenting:
"I do not concur in the judgment of the court in this case, if that can be called a
judgment in which the court, declining to consider the question of its jurisdiction,
decides that if it had jurisdiction the petitioners make no case for relief.
"I doubt very much whether this court has jurisdiction in a suit by a State to
establish an obligation of the Unitecl States to pay to t,he State a s um of money, by
compelling one of the auditing officers of the United States to state an account
und~r the direction of the court according to rL rule which the court may prescribe
to him.
"I discuss this matter no further, lmt to observe that if the court has no such
jurisdiction its opinion is of no valne beyond the force of its argument and the weight
of charact r of the judges who concur in it.
1
"The opinion concedes that the acts of Congress under which the States of Illinois and Iowa were admitted into the Union, ancl tbe acceptance of their provisions,
are compacts. If any less sanctity is due to these provisions by calUng the matter
a ompa,ct instead of a contract it is not perceptible to me. It is not denied that
the tate ancl the nited tates were capable of conttacting. It is not denied in the
opinion that they did contract. 'fakin o· the case of the State of Iowa, the sixth sect!on of the _act for her admission (5 Statutes, 789) says that, in lieu of tho proposit1 n ub1mtted to Congress by the convention of the Territory, which are rejected,
the. foll<;>winO' propositions are hereby offered to the legislature of the State of Iowa,
wh1 b, 1f a~c~pt d, shall be obligatory on the Unite<l States. They were accepted.
T~e pro1;>0 1t10ns were the result of a negotiation, of items accepted and others
r .1 ected m tbat negotiation. It was a fair bargain between competent parties. The
fifth item of this c utract is as follows :
"' Fifth. That five per cent of the net proceeds of sales of all public lands lying
within t~e _said ta~e, which have been or shall he sold by Congress, from and after
the adm1ss1on o~ said tate, after deducting all the expens s incident to the same,
shall be appropnated for making public roads and canals within the said Stat , as the
1 gi lature may _d~rect: Provided, _That the five foregoing propositions herein offered
are on the cond1twn that the leg1 laturc of the said State, by virtue of the I owers
conferred upon it by the convention which framed the constitution of the said , tate,
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shall provide by an ordinance, irrevocable without the consent of the United States,
that the said State shall never interfere with the primary disposal of the soil within
the same by the United States, nor with any regulations Congress may find necessary for securing the title in such soil to the bona fide purchasers thereof; and that
no tax shall be imposed on lands the property of the United States, and in no case
shall nonresident proprietors be taxed higher than residents; and that tho bounty
lands granted or hereafter to be granted for military services during the late war
shall, while they continue to be held by the patentees or their heirs, remain exempt
from any tax laid by order or under the authority of the State, whether for the State,
county, or township, or any other purpose, for the term of three years from and
after the dates of the patents, respectively.
"' Approved .March 3d, 1845.'
"The legal expression of thi@ contract is that the State of Iowa has the right to
tax all the lands of the Government as soon as the Government sells them. She may
have other rights with regard to the disposal of these lands by the United States, as,
for instance, in regard to title to aliens or corporations in perpetuity unacceptable
to the State.
''Now, in consideration that she agrees to make no interference with the primary
disposal of the soil or any regulations of Congress for that purpose, that she will
tax no nonresident in regard to said lauds higher than she does residents, that she
will jmpose no tax on the property of the United States, and no tax on lands gra.nted
for military services for three years after the dates of the patents, either for State,
county, or township purposes, there shall be paid to the State five per cent of the.
net proceeds of sales of all public lands lying within the State which have been or
shall be sold by Congress from and after the admission of the State.
"The question raised here is whether the word sales in this act of Congress is
limited to sales made for money, or whether lands used in payment for the services
of her military and naval officers anu soldiers are sold within the meaning of the
statute.
"It seems probable that a false impression has been made by calling these latter
bounties; and it is true that in some cases where, after the service has been rendered,
Congress has granted lands as gratuity to the soldier or sailor, it is a bounty, and is
not a sale in fact, or within the meaning of the statute. But the large body of
these land warrants were issued under statutes, which, in calling the men into service and prescribing their compensation in advance, declared that for so many
months' service they should, in addition to their monthly cash payment, receive so
many acres of land, according to the length of their service.
"This was as much a part of the pay which the Government agreed to make for
his services as the cash payment. And to show that the Government so considered
it, a reference to the acts of 1847, to raise troops for the Mexican war1 under which
the largest part of the sales in Iowa was made, is all that is necessary.
"The 9th section of that act (9th Stat., 125) authorizes the soldier to receive, at
his option, a land warrant for one hundred and sixty ac1·es, to be located on any
public lands, or Treasury scrip for $100; 1;1nch scrip to be redeemable at the pleasure
of the Government, and to bear interest at six per cent per annum until paid.
'' It was also enacted that those land warrants should be received at the land office
in payment of any Congressional subdivision of the public land, at the rate of $1.25
per acre, the purchaser paying any balance above the value of the land warrant in
cash. (9 Stat., 332.)
"And still later it was enacted that a person having a preemption right to a tract
of land should be entitled to use any such land warrant in payment of the same, at
the rate of $1.25 per acre.
"That they might be thus freely used in the purchase of the public lands, these
warrants were by statute early made assignable, and it may be safely said that for
years the l argest part of the puulic lands sold by the land officers were paid for uy
these land warrants.
"Blackstone defines a sale to be 'a transmutation of property from one man to
another in consideration of some price.' (2 Blackstone, 44:6.) And Kent says 'a
sa.le is a contract for the transfer of property from one person to another for valuable
con_sid~ration, a_nd three things are requi~ite to its va.lidity, viz: the thing sold,
which 1s the obJect of the contract, the pnce, and the consent of the contracting
parties.' (2 Kent, 468.) And though there is some controversy whether, in reference to personal property, the consideration is not to be paid in money, the use of
the old phrase 'bargain and sale' in regard to land, never required that the consideration should be exclusively a money payment. (2 Bouvier's Law Dictionary, 494,
,
clause 6, Sale.)
'' But it surely was never contemplated in this compact between a State of the
Union and the General Government that if the Government could dispose of her
publiQ lauds and secure their fall price in other valuablo ~Qnoid~rattou than money,
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the State should thus be cheated out of the five per cent of the value which she had
a right to expect.
"The United States made these warrants ·the equivalent of money in purchase of
these lands by the holders. Th_ey i;~ve them the equivalent p1;1rchasing ~ower _of
money and the quality of negotial.nhty, and they gave the sold~er the option of a
Treasury draft or a land warrant when he had rendered the service.
.
"It is the merest quibble to say that where a man purchased a quarter se~tion of
the pnblic lands with one of these warrants the Government had not sold him that
land at a dollar and a quarter an acre.
"No importance can be attached to the previo1;1s const~·uction of t1:-e Government.
The amount in controversy attracted no attent10n m:i_til the locat10n of the land
warrants for service in the 'Mexican war, and the land~ in t~e Territories were. not
subj ect to the five per cent. As early as 1858, when the locatio~s n_nder_the Mexican
war claims were thickest, Governor Lowe, of Iowa, asserted this right m a letter to
Mr. Thompson, Secretary of the Interior. This was immediately after the act of
1857, making it the duty of the Land Co~missioner to st~te these. accounts. '~he
claim has been urged by that State. ever su~ce, except durmg the d1sastro1;1s_ per10d
of the civil war; and the Senate of the Umted States passed a law recogmzrng the
justice of the clairu and that of other States and ordering their payment during
the last Congress, but, on a motion to reconsider, it was tied up and has not been
acted on since.
"I entertain no doubt of the legal as well as the mornl obligation of the United
States to pay to the States concern ed the five per cent on these sales which they
have thus far withheld.
"Mr. JUSTICE FIELD concurs with me in this opinion.''
SALES, LOCATIONS, AND DISI'OSITION OF THE PUBLIC LANDS FOR LAND SCRIP, CERTIFICATES, AGRICULTURAL SCRIP, ETC.

The word scrip is generic and of which genus Congress has by law heretofore duly
authorized the issue of sundry species.
In this connection special attflntion is called to the important fact that on March
20, 1858, six months prior to the date, September 20, 1858, of his adverse decision
upon the application of the governor of the State of Iowa, made to him to have her 5
per cent compute<l upon military bounty land warrant locations, etc., the Secretary
of the Interior, Hon. Jacob Thompson, of Mississippi, held and decided that "all
lands within the State of Mississippi taken by locations in satisfaction of Choctaw
scrip, under the acts of Congress of August 23, 1842, and August 3, 1846, in adjusting the 5 per cent acr.ount of that State, are to be regarded as constituting a portion
of the several Indian reservations under the various treaties with tlle Choctaw and
Chickasaw Indians," and in said decision said Secretary further held that "other
tates of tbe ·nion are all entitled to the same equal and liberal construction in
carryin~ the aforesaid 5 per cent Missit:isi ppi act of March 3, 1857, into effect." Based
upon said 5 p er ccJLt Missii:.sippi act of March 3, 1857, and upon said decision of March
20, 1858, of said Secretary, all the public-land States in the Union on March 3, 1857
(exce1,t California), had their 5 per cent accounts duly stated, so as to wholly include
all Indian reservations and all locations of land made by Indian scrip therein,
respectively, aud all of same were fully paid to said States. These facts were called.
to tlle attention of the Secretary of the Interior, Hon. John W. Noble, on February 7,
1 92, in a letter addressed him on that date hy the Commissioner of the General Land
Office, Hon. Thomas H. Carter, and printed in the appendix hereto.
Tho principle of including all Indian scrip locations in the statement of the 5 per
cen_t account between the United States and the several public-land States in the
. 010n, on Mttrch 3, 1857 (except California), and computing said 5 per cent thereon
~ust the same as npon cash sales and lands actually within Indian reservations, hav~ng be_ n cleclar d to be the law of said 5 per cent Mississippi act of March 3, 1857,
1t _is chffir.ult to see why the same principle should not be now extended equally and
~ltke t? all u°?lic l!lnd States admitted into the Union subsequent to March 3, 1857,
m cludm
'al~forn1a. And if to Indian scrip, why then should not said principle
e~tuaI Iy and a)1ke ~e made also applieable to every other kind of scrip, for a distinction m nar:ne m th1 cas_e does not involve any difference in principle.
Th~ eqmty of the claim and demand of the several public-land States in all these
premises b com only emphasized when attention is called to the notorions fact that
all scripees and ~arrantees, an~ their assignees, invariably hunt up and generally
fio_d the_ ruo t desmible and choice portion of the public lands upon which to locate
said scrip and warrants-lands which otherwise would readily sell for ca,r3h at $1.25
per acre.
~l of aid scrip, irrespective of the name and acreage thereof (except all said
In dian and half-breed Indian scrip), like all military bounty land warrants, have
by law be n made assignable, transferable, receivable, and received by the United
State& land officers in full p ayment for public lands at the rate of $1.25 per a.ere, and
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patents for all public land~. disposed of by the United States therefor have been and
are being patented b~ the United States the same as if said lands had been disposed
of for cash.
·
Section No. 2238 of the United States Revised Statutes reads thus, to wit:
· "Registers and receivers, in addition to their salaries, shall be allowed each the
following fees and commissions, namely:
7

*

*

*

F~fth. For locating military bounty land warrants issued since the eleventh day of
February, eighteen hundred and forty-seven, and for locating agricultural college
land scrip, the same commission, to be paid by the holder or assignee of each warrant or scrip, as is allowed for BaleB of the public landB for caBh, at the rate of one dollar
and twenty-five cents per acre.
'fhe principle contended for herein, therefore, is, that where the United States
have by law agreed to dispose of the public lands, and in consi<leration and in
full payment therefor has also at the same time agreed to receive and accept land
warrants, land scrip, agricultural college and all other kinds of scrip, and certificates of deposit of its own issue, as money and in lieu of money, and thereby has,
as it were, r edeemed all such issue at the rate of $1.25 per acre, that in all such cases
equity not only suggests but in fact demands that the United States should credit
to the public-land States in which the public lands so disposed of are situate, 5 per
cent of $1.25 for each and every acre so sold, located, or disposed of for said warrants, scrip, etc., and that is what is contended for in said bills.
Said bills, in fact, in effect and in intendment contemplate placing all sales, locations, and dispositions of the public lands, whet,her made for warrants or scrip, etc.,
on one and the same equal plane with -those made for cash, by declaring the value of
each acre ther eof to be $1.25 per acre, and to credit each of the public-land States
resp ectively, in which public lands are situated and so disposed of, with 5 per cent
of said $1.25 per acre the same a,s if they were disposed of for cash.
Wherefore, in view of the compacts which the United States Supreme Court (110
U. S., 485) concedes exists between the United States and the several public-land
States, and which compacts Mr. Justice Miller and Mr. Justice Field declared to be
contracts, w e respectfully submit that equity demands that if the United States in
the exercise of its undoubted option as to the kind of payment it will receive for the
sale of the public lands, when actually disposing of the same, prefers to accept warrants, scrip, etc., in full payment therefor, and in lieu or in the place of and as
equivalent t o money, and thereby in fact, in effect, and in intention redeems said
warrants, scrip, etc., at the rate of $1.25 per acre, that therefore when computing
and stating the 5 per cent accounts between the United States and the several publicland States, in which public lands so disposed of for warrants, scrip, etc., are situate,
that the proper computing and accounting officers of the United States should also
include in such statements of accounts all sales so made by warrants, scrip, etc.,
calculated at their legal value of $1.25 per acre therefor, and should credit such
public-land States with 5 per cent of $1.25 per acre for all such sales so made for
warrants, scrip, etc., and pay the same to the 5 per cent public-land States asin case
of other sales made therein by the United States for cash.
·
These bills, therefore, provide for a measure in which all the States of the Union
should be and in our opinion are equally interested-the pn blic-land States, because
it works in their behalf a present equity for past errors of construction and computation, as they now contend and for forty years last past have contended-nonpublicland States, because that _where heretofore its citizens having floated their scrip,
and their soldiers and sailors having floated and located their land warrants upon the
public lands situate in the several public-land States and having acquired title by
patent thereto, thereby heretofore depriving said public-land States from_receiving
5 per cent of the legal value of said lands, to wit, $1.25 per acre; for which price
in cash said lands could and would have been otherwise disposed of, and upon which
they would have long since received in money their said 5 per cent, said nonpublicland States, therefore, nunc pro tun e, acquit themselves of an obligation so claimed
t0 be long due by them to said public-land States.
These bills we therefore submit and respectfully maintain are intended to and do
equalize, as near as may be, the several public-land States in the net proceeds of the
sales, and other disposition of the public lands, made by the United States therein,
respectively, fixes the exact times at which, provides an uniform method in which, the
5 per cent accounts of such proceeds shall be adjusted and stated by the honorable
Commissioner Gen eral Land Offi ce, places the whole subject-matter of said accounts
between the United States and the several States legally interested therein under
the direct supervision and control of the honorable Secretary of the Interior, who,
by said bills, becomes alone charged with the obligation and responsibilityoffinally
ascertaining the correctness of such 5 p er cent st at ements and of' certifying the
same to the honorabl e Secretary of the Treasury, who, by these bills, becomes in
~nra charged with the duty and obligation to credit and pay said States tho
JUUounts of moneys so found due by said statements and not theretofore paid.
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Those bills we therefore respectfully submit, are, in our opinion, entitled to the
fu]l and favo~able consideration not only of both of your honorable committees, but
of your respective Houses in Co~gress at t~is time, and which, ~f ~nacted int~ l~w,
will finally terminate a contention and eflectuall:Y remove a friction no~ ex1strng
between t he United States and the several public-land States, and which hae IJO
existed for over a tbirrl of a, century,
Respectfully subrnitteG)
JOHN MULLAN,
GARLAND,

A. H.

In behalf of the State of California.
EDSON A. LOWE,
WM. H. s,u,DEN,

In behalf of the State of Iowa.
WM. B. HORD,
L. T. MICHENER,
In behalf of the State of Indiana.
ISAAC R.. HITT,
In behalf of the State of Illinois.
JOHN

B. SANBORN,

J. J. NOAH,
In behalf of the State of .Minnesota.
JOHN MULLAN,

In behalf of the States of Oregon and Nevada.
W. W. MARTIN,
E. J. TIJRNE:R 1
In behalf of the State of Kanaaa.
C. C. CLEMENTS,

In behalf of the State of Colorado.
S. L. CRISSEY,
In behalf of the State of Alabama.
WM. B. MATTHEWS,

In behalf of the State of Idaho.
JORN

1-I. KING1

In behalf of the State of South Dakota.

(Senate Report No.1043, 53d Congress, 3d session.]
(In tJ1e Senate of the United States. March 2, 1895.-Ordered to be printed. Mr. Martin, fl'011l tho
Committee on Public Landa, submitted the following report, to accompany S. 2803.)

Mr. Martin, from the Committee on Public Lands, submitted the following report,
to accompany S. 2803, a substitute bill proposed by the committee for the bill S. 2169:
The Committee on Public Lands, to whom was referred the bill (S. 2169) fixing the
times when, regulating the manner in which, and declaring the character of the
accounts which shall be hereafter stated to the Treasury Department for settlement
between the United States and the several public-land States relative to the net
proceeds of the sales of the public lands, and to be made therein by the United
States, and for other purposes, has had the same under consideration, and submit
the following report:
The question of the just and proper disposition of the public lands of the United
States and the proceeds thereof has engaged the attention of Congress in varie>us
forms from the beginning of the Government to the present time, and the retmlt has
been a, steady, uniform, and favorable drifting in the direction of providing cheaper
homes for the people of the United States.
One of the most important measures respecting the public lands was enacted June
23, 1836, first session Qf the Twenty-fourth Congress (U. S. Stats., ch. 115, p. 55).
oder the provisions of this a.ct the proceeds of the sale of the public lands in the
Treasury at that time, amounting to $28,101,644.91, were distributed among the
tates under the pretense of a loan. No part of it has ever been returned to the United
tates and never will be. We herewith submit a letter from the Treaimrer of the
United tat sunder date of May 13, 1892, to Hon. R. F. Pettigrew, a member of this
committee, showing the amount of this money distributed among the several States
under the act of June 23, 1836. The interests upon these several amounts, at the
rate of 6 per cent per annum from the date of distribution to the present, would
aggr gate an enormous sum of money and undoubtedly the States receiving the bene1it.tt of this diatributiou wQuld regard it as a great hardship a.nd injustice if the1
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were now called npon to pay this debt or return the money with reasonable interest
As a matter of course, the repayment of the money will never
occur, and it was never intended that it should. This letter is marked Exhibit A
and submitted. as part of this report.
.
Under various acts of Congress a large amount of the public lands have been
granted to many of the States for educational and other like purposes, exclusive of
railroad grants, as shown by the letters of the Commissioner of the General Land
Office to th e Secretary of the Interior, under date of May 25, 1892, which letter and
the schedule thereto attached is herewith submitted as a part of this report and
marked Exhibit B.
In addition to the foregoing grants and distribution of moneys there has been paid
to a number of the States an amount aggregating nearly $10,000,000 under the
several acts of Congress grantiug to the States 5 per cent of the net prnceecls from
the sales of the public lands therein respectively. The exact amount received by
the several States therein named from their organization to May 25, 1892, is shown
in the schedule attached to the letter written by the Commissioner of the General
La,tid Office May 25, 1892; to Hon. R. F. Pettigrew, which letter and abstract is hereto
attached and made a part of this report and marked Exhibit C.
The first section of the bill under consideration provides in substance that from
·and after the passage of this act the Commissioner of the General Land Office shall,
under the supervision and direction of the Secretary of the Interior, state to the
Treasury Department an account between the United States and each of the several
public-laud States respectively for 5 per cent of the net proceeds of the cash sales
of the public lands in said States which may have been theretofore made therein,
and that in all cases -where these amounts have not been paid or otherwise adjusted
by the Treasury Department that the Secretary of the Treasury shall pay said States
the sums of money shown by said statement to be due to them respectively.
The second section of the bill provides that in stating and adjusting said accounts
the Commissioner of the General Land Office and the Secretary of theJnterior shall
include and embrace 5 per cent of all former and present Indian and half-breed
Indian reservations in said States; also all the land sold or located with bounty-land
warrants, or with scrip of any kind, including United States Treasury certificates of
deposit; also to all the lands granted to Indians in severalty which are exempt
from taxation, rating the value of said lands at $1.20 per acre. The bill further
provides that upon such adjustment the amount found to be dne each State respectively shall be paid to said States in cash, or if the Secretary of the Trea,,ury
deem it expedient he may issue to t,he States in vayment thereof bonds of the
United States in the denomination of not less than $50 each, payable or redeemable
by the United States at the encl of five years from the date of tlie approval of this
act at the discretion of the Secretary of the Treastu5·, and a copy of said bill
marki-d Exhibit Dis herewith submitted as a part of this report.
The provisions of this bill would apply to the following--named 1-tates: Alabama,
Arkansas, California, Colorado, Florida, Idaho, Iowa, Illinois, Indiana, Kansas, Louisiana, Missonri, Mississippi, Michigan, Minnesota, Montana, Nebraska, Nevada, Ohio,
Oregon, Washington, Wisconsin, and Wyoming, and without discrimination of auy
kind, places each and all of the public-land States upon an equal foo.ting and upon
the same plane as regards the 5 per cent of the net proceeds of the cash sales of the
public lands made by the United States in each thereof, respectively.
While not ctisturbin!i any past adjustment of any of said accounts and, settlements
it contemplates rendering all the public-land States of the Union as nearly equal in
all respects as possible, as all thereof were admitted and are now in the Union, not
on a footing of difference, but one of perfect equality with each other so far as the
5 per cent grant or claim is concerned, wherein each of said States surrendered to the
United States similar concessions in consideration of similar et1nivalents to be measured to them by the United States irrespective of the area of said public-land States
or of the dates of their admission, respectively, into the Union.
The second section of this bill provides that when the said accounts of sales of the
public lands are so stated and settled they shall include all lands in former and in
present Indian and half-breed Indian reservations, and also lands granted or allotted
to Indians, exempt frnm taxation, to be estimated at $1.25 per acre.
This provision of this bill is in accord with settled legislative precedents adopted
and adhered to by Congress in the case of every other public-land State admitted
into the Union prior to March 3, 1857.
It makes no concession other than or different from that made by Congress to every
other public-land State admittetl into the Union prior to March 3, 1857, but simply
places all other public-land States upon an equa,l footing and upon the same plane
in regard to existing laws that are and were intended to be applicable to each and
all of the public-land States which wore in the Union on March 3, 1857.
The act of March 2, 1855 (10 Stat. L., 630), required the Commissioner of the General Land Office to include in a statement of the 5 per cent due to the State of Alauama
'to the Government.
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"the several reservatiomi under the various treaties with the Chickasaw, Choctaw,
and Creek Indians within the limits of Alaba.ma, and allow a nd pay to the said State
5 per cent thereon, as in case of other sales."
'fho act of March 3, 1857 (11 Stat. L., 200), in its first section required the Commissioner of the General Land Office to state an account between the United States and
Missis ippi upon the same principles of allowance and settlement as provided in the
Alabama act of March 3, 1855, and to include in said account "the several reservations under the varions treaties with the Chickasaw and Choctaw Indiaus within
the limits of Mississippi, and allow and pay to the said States 5 per cent thereon, as
in case of other sales, estimating the lands at the value of $1.25 per acre, and in its
second section extended the same principle of settlement to the other States, and
provided for estimating all lands and permanent reservations at $1.25 per acre."
Tbe provisions of the said act of 1857 were carried into effect as regards all the
public-land States then in the Union wherein Indian reservations existed, except
California, which State is now fully provided for in this bill.
With regard to the public-land States admitted into the Union since March 3, 1857,
it has been held by the executive officers of the United States that the provisions of
said act are not applicable to them. The equality of the several States has always
been and is a fundamental principle of our Government, to be found running through
n,11 the legislation of Congress, and in reference to the subject of the public lands
and of grants of lands and of the net proceeds of the sales thereof to the publicland tates the principle is now well established that all the public-hind States shall
be treated alike, and that none thereof shall be discriminated against. One of the
objects of this bill is to declare in effect that the purposes of said act of March 3,
1857 (11 U. S. Stats., 200), shall be made applicable to the State of California and
to all the public-land States admitted into the Union subsequent to March 3, 1857,
namely: Minnesota, Oregon, Kansas, Nebraska, Nevada, Colorado, South Dakota,
North Dakota, Washington, Montana, Idaho, an d Wyoming, the same as it applied
t all the public-laud States admitted into the Union previous to March 3, 1857.
The ownership of the lands constituting the public domain, embra,ced in cessions
from Great Britain, France, Spain, and Mexico, and from certain individual States
of the Union, were originally regarded as property to be disposed of for the common
benefit of the States, and when the States within t,h e limits of which the lands were
s ituated were admittetl into the Union, there were stipulations made in the acts of
admi ion which were obligatory as contracts on the part of the several States and
the nitcd tates. among which the grant of the 5 per cent was included.
This grant wa for 5 per cent of the net proceeds of the sales of the public lands.
At the foundation of this grant was the then establisherl understanding that the
lands were to be disposed of for the b enefit of tho common treasury, and the stipulation for 5 per cent of the proceeds as originally understood amounted to a grant
of_ that p ercentnge of the net proceeds of the sales of all the public lands, at such
price as th y would bring when so disposed of. 'rhis understanding was adhered
t?, u~stanti~lly, with regard to the great bnlk of the lands during the earlier por~1011 of the lusto-ry of the country, and the olcler States had the benefit thereof; but
it has since been departed from, and in view of the repeal of the general laws for
the ale of th~ public lands it is apparent that the tates in which the lands lie will
h r_eafter realize but little, if any, be11efit from the 5 per cent grant for which the
mted tatcs stipula ted when they entered the Union, and in con sideration of which
th tates r eno unced all right to tax the public dom ain, allll bonncl themselves not
to iuter_fere with the primary disposal of the soil by the Federal Government.
But h!.tle land now remains subject to sale beyond what is embraced in the Indian
res _rvat1on , _the remainder of the public lands being, under the now established
policy, set mnrle for the homes for the p eopl e, without price, and with no payment
?ut nominal fees. From the foregoing con iclerations it appears only equitable and
JU t that the newer States admitted into the nion since the 3d of March, 1857,
should rec ive the benefit of the same prin ciples that were applied in favor of the
old r tates, previously admitted, in th e adjnstment of their claims ender their 5
p r c nt grant, nu<l r the act of that date, so far as Indian lands and lands in Indian
r rrvation. w re and are concerned.
In th la~v. her toi:orc enacted on the subje ct there is none that prescribes a rule
!or d t r~ll~rng pr cisely what exp uses are to be deducted from the gross receipts
rn a certarnmg _the ne~ x,rocee~ls from the sales of the public lands, but this has been
1 ft to the varyrng op1mon of the execut ive officers. But if the method heretofore
o~taining of cl ducting all t he expen s of making surveys, s11stai11ing district land
offi e .' th
n ral Land ffi.c , and the Interior Department, r enrlered nece sary for
carr~mg 0~1 t the lan_d Jaw generallr, from the gro s proceeds of the sales, should be
cout111uc·cl rn d t rnnning the net proceeds und er thi act the ao·greo·ate tbereofmirrht
ab orb th total proceed of uch ales, or at least Jea~re very little from whinh the
'tate_coultl_ real_ize its 5 p rce~tum. It is clue, therefore, to th e tates to be afi.acted
b y this legislation that the enate consider whether they should be compelled to
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bear more than their share of the expenses, to be proportioned to the total expenses
as is the number of acres sold, from which the gross proceeds arise, to the total
number of acres disposed of in all the prescribed methods during the period for which
the account is made up, and for which the total expenses are incurred, taking into the
account the fact of the greater expenses incurred per acre in making disposals under
the settlement laws, in comparison with the amount of money produced, than in cash
sales.
This provision of this bill conforms to the views of the Commissioner of the General Land Office, as expressed in his reports on Senate bills Nos. 615 and 2394, Fiftysecond Congress, first session, dated February 7, 1892, and March 18, 1892, and of
the Secretary of the Interior, in his reports on the same bills, of March 4, 1892, and
April 8, 1892, which are attached to this report as an appendix, being parts of Senate
Report No. 775, Fifty-second Cougress, firnt session.
The second section of this bill further provides that said accounts shall also include
all lands sold for or located with scrip of any kind, including United States Treasury
certificates of deposits, estimating the same at $1.25 per acre.
In view of the fact that all kinds of land scrip ( except Indian half• breed scrip)
heretofore issued by authority of Congress, including United States Treasury certificates of deposits issued under the authority of sections 2401, 2403, United States
Revised Statutes, and amendments thereto, have been, by law, made assignable and
receivable from the assignees, as so much cash in payment of public lands, there
does not seem to exist any valid reason why the public-land States should not receive
the full benefit of their 5 per cent arising under and from these classes of land
sales, estimating all thereof at tht rate of :lil.25 per acre.
Congress, by authorizing the issuing of said scrip and United States Treasury certificates of deposits, and ma.king same equivalent to cash in the location and sale of
the public lands, not only thereby diminished, and continues to diminish, pro tanto
the area of said lands which otherwise would be sold for cash, but in the hands of
assignees said scrip and certificates become matters of speculation to an extent such
as to make them profitable investments and a consideration to the locators or purchasers of public lands, by inducing them to buy and use such scrip and certificates
in preference to money, because such scrip and certificates for such use are made
cheaper to them than money itself, they being legal land-office money. It would
inflict a.legal wrong and a financial loss upt,n all the public-land States, unless their
5 per cent included or was estimated upon these classes of sales and locations of
lands, all of which, in the opinion of your committee, was intended by Congress in
its legislation in these premises.
The second section of this bill further provides that said accounts, when so stated,
shall also include lands sold for or located with bounty-land warrants of all kinds.
This particular feature of this bill was heretofore brought to the attention of Congress in favorable reports made from this committee, and a bill including same passed
the Senate on May 19, 1882, but upon a motion for reconsideration was recalled from
the House, and does not seem to have been thereafter acted upon by the Senate.
In addition to the matters set forth in the reports, as follows, to wit, Senate Report
No. 121, Forty-sixth Congress, second session; Senate Report No.193, Forty-seventh
Congress, first session; Senate Report No. 775, Fifty-second Congress, first session;
House Report No. 707, Forty-fifth Congress, second session; which reports 193, 775,
and 707 are made parts of the appendix hereto (reports Nos . 121 and 193 being identical in character), attention is called to the fact that Congress (acts August 14,
1848, and March 22, 1852) made all bounty-land warrants assignable and receivable
as so much cash in the hands of assignees and warrantees in the payment for public
lands, and hence reasons similar to those hereinbefore recited as to sales and locations of public lands by scrip and certificates received in payment thereof should,
in the opinion of your committee, apply equally to sales and locations of public
lands made by land wa.rrants of all kinds.
Attention is also called to the fact that the Interior Department, construing section 3480, Fnited States Revised Statutes, regards and treats bounty-land warrants
as so much cash, or as equivalent to cash or money, to an extent such that it now
fails and refuses to issue bounty-land warrants to any persons by it believed to be
under the ban of said section.
To remedy this matter the present House of Representatives, on October 17,
1~3, passed an act to repeal in part and limit said section 3480 in so far as military
bounty-land warrants are concerned; copy of said act as same passed the House
appears in the a,p pendix hereto.
Your commit.tee has carefnlly considered the "5 per cent cases" reported in 110
United States, 471, brought by the States of Iowa and Illinois in the United States
S?-preme Court by petition for a writ of mandamus, and decided March 3, 1884, by a
chvided court; and also the case of the State of Indiana v. The United States (148
U . S., 148), decided December 13, 1893, and find nothing existing in the opinion and
dissenting opinion of said court therein constituting the obstacles to legislation
proposed and contemplated by this bill.
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The proviso to the second section of this bill recites an alternative method of payment by the Secretary of the Treasury to the several public land States of the sums
of money which may be found due them under the accounts to be stated to his
Department by the Department of the Interior.
Your committee is, however, of the opinion that a wise and wholesome policy
would extend the provisions of this bill to every class of public lands in the State
hereinafter mentioned; and in order to meet the case fully your committee have
deemed it wise and proper, and submit a substitute for Senate bill 2169, and also omit
the provision of the bill authorizing the Secretary of the Treasury to issue bonds of
tlle United States in payment for the amount found to be due.
The fir t section of the substitute provides that upon the passage of this act, and
thereafter in the first month of each fiscal year, the Commissioner of the General
Land Office is directed to make and submit to the Secretary of the Interior a statemeut of the account between the United States and each of the public-land States
for 5 per cent of the net proceeds of the sale of public land tn each of said States
which have been heretofore made with the United States and not already paid, and
upon such statement of account being submitted to the Secretary of the Interior, he
shall thereupon supervise and correct and certify such statement to the Secretary of
the Treasury for payment.
The second section of the bill provides that said accounts shall include and apply
t0 all of said lands heretofore or which may hereafter be sold, located, or disposed
of by the United States for cash or bounty-land warrants, or land scrip, or certificates of any kind, of agricultural college scrip, to all lands allotted to Indians in
severalty and exempt from taxation, and shall include all former and. existing Indian,
military, or other reservations in said States, estimating the value of such lands at
$1.25 per acre.
The third section of the bill provides simply that upon such accounts being duly
certified by the Secretary of the Interior with the Secretary of the Treasury, the said
Secretary of the Treasury shall thereupon, out of any money in the Tre::..snry not
otherwise appropriated, pay to said States, respectively, the amounts so found to be
due ancl certified as aforesaid.
A copy of said proposed substitute bill No. 2803 is herewith submitted and marked
Exhibit E.
A bill similar in its provisions to Senat bill 2169 has been favorably considered hy
the Committee on the Public Lands in the House of Representa.tives, and a very able
and valuable report sulimitted therewith by Mr. Lacey, from the Committee on the
Public Lands, which report we herewith submit, marked Exhibit F, and make the
amo a part of our report herein.
·
In connection with the report from the public-lands committee in the House of
Representativ~s, we submit reports No. 707, second session Forty-fifth Congress; No.
193, fir t ses 10n Forty-seventh Congress, and No. 775, first session Fifty-second
~ongre , ~nd mar~ed, respectively, G, H, and I, which reports contain valuable and
important 10format10n to be considered in connection with this bill.
Your committee therefore recommend the indefinite postponement of Senate bill
2169, and we recommend the passage of the substitute herewith submitted.

EXHIBIT

A.

TREASURY DEPARTM~NT, OFFICE OF THE TREASURER,

Washington, D. C., May 13, 1892.
SIR: I am in receipt of your letter of the 9th instant, asking to l,e informed wha
sum of moo y, if any, have been loaned to the various States of the Union by the
General Govemment and afterwards donated to said States since the organization of
th 'ov rnment.
ln r ply I heg to say that the sum of $28,101,644.91 was deposited with the various
tate und r the provi ions of section 13 of the act of June 23, 1836, first ses ion
Tw 11 y-fout th_ Congre s, chapter 115, page 55, Volume V, Statutes United 'tate ,
and th e prov1 10n do not se m to have been changed by any subsequent action of
'on ~ re. . The record do not show that any moneys have been donated to any ~f
th . ta te .
,
Th
ta.to with which deposits were ma.de and the respective amounts deposited
ther with are as follo w :
~I a in . __ . . . _____ .. ____ . ____ .. __________ .. ____ .. ____ .. ___ . ____ . ____ _
$955,838.25
669,0 6.79
•, w H :1 11 1p hire ··---··----· ____ ···--·--···----··----· .... ____ ··---·
' ' flll011 t . . ..... ___ .. __ .... _... __ _.. ___ .. ___ .. ____ .. ____ .. _____ . ___ . _
669,086.79
oia. ,,ac hn.·e tt. ·----· ·--· ··---· ______ ............ ··--·· ________ ·----· 1,33 ,173.58
'oun ct icnt ________ ----·· --·· ··-·-· ··---- ---· ____ ·--· __________ ·--·
764,670.60
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Rhode Island .••••• ·•••••••••••...•••...•...•..•••...••.••••.•••••••• $382,335.30
-New York ....••••••.•••••..••...........•....•......••....••..••••• 4,014,520.71
2,867,514.78
764,670.60
2,007,260.34
=
==: ======: 860,254.44
Indiana ..•••••••.••..•...................••..•...............••.•••••
477,919.14
Illinois ..••••••....••......•...........•.........•.......•....••••••
286,751.49
Michigan .••••.•.................................•...........•••.•••
286,751.49
Delaware .••••........•..................•...................•.•••••
955,838.25
2, 198, 4-27. 99
N or..t;h Carolina .•••.••..•......•... ..............•...........•.••••• 1,433,757.39
South Carolina .••••.•..•..............................•.•.... .•••.• 1, 051, 4-22. 09
Georgia ............................................................ . 1,051,422.09
669,086.79
Alabama .••••••.•.... _.....••••.....•..•••.•................•..•••••
477,919.14
,Louisiana ..••••.....••••....•...........•.........•...••.....•••••••
382,335.30
Mississippi .•••..........•.••... _....•.•....•...••••.•...........•••
Tennessee .••••..........•....••••.••••..•..........•••. ~ ........••• 1,4-33,757.39
1, ·4-33, 757. 39
1~?:s~:cr~:.:::::: : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : : :
382,335.30
286,751.49
Arkansas •••••••••••.••.•••.••..••••........••...••••.••..••••••••••

~r:1~~~~~~~·:== ====::::~:::::::=::::=:::: =: ~ ~~: =:::::::

wi~i~~:~:::::::::::::::::::::::::::::: ~::::::::::::::::::::::::::::

Total ..............................................· .••••••••••. 28,101,644.91
Respectfully, yours,
E. H. NEnKER, Treasurer United States~

Hon. R. F. PETTIGREW,
llnittd States Senate, Washington, D.

a.

EXHIIlIT

B.

DEPARTMENT OF THE INTERIOR, GENERAL LAND OFFICE,

Washington, D. C., May 25, 1899.
Sm: I have to acknowle<lge the receipt, by reference from the Department for
report, of a letter from R. F. Pettigrew, dated May 9, 1892, and asking that informir
tion be furnished him showing the number of acres of every class of lands donated to
the States of Florida, Alabama, Mississippi, Louisiana, Arkansas, Missouri, Indiana,
Iowa, Illinois, Georgia, Ohio, Kentucky, Tennessee, Minnesota, Michigan, and Wisconsin. The States of Georgia, Kentucky, and Tennessee are not public-land States1
a.nd no lands have been given them; but under the agricultural act they receivea.
scrip for 270,000, 330,000, and 360,000 acres, respectively.
The information desired as to lands conveyed to the remaining States for railroad,
canal, and river purposes, is given in tables printed on pages 174 and 175 of the .
annual report of this office for 1891, up to June 30, 1891, and since June 30, 18911
there have been conveyed to the StaLe of Minnesota. 1,810.86 acres.
. The railroad grants to said States have not all been finally adjusted, and certain
certified lands will be recovered by the United States frQm some of the companies,
while to others further lands must be conveyed in satisfaction of grants. It is
believed that the quantities which will be recovered and those which must be conveyed will practically offset each other. As to the lands granted as swamp to the
public-land States mentioned, the information has been tabulated and will be found
on pages 198 and 199 of said report.
One table g-ives the number of acres selected by each State, a second gives the
number of acres approved, and a third the number patented up to June 30, 1891.
I inclose a table showing the number of acres of land granted each of said publicland States for educational, internal improvement, and other purposes, and I also
inclose a copy of office report of 1891, and invite attention to pages 174,175, 198, and
199 thereof above mentioned.
If all the information desired is not found in the papers herewith transmitted any
further data required will be furnished when called for.
Very respectfully,
T.e:os. H. CARTER, OommiBBioner.
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Grants by Congress to the several States mentioned below,
For schools in
each township.

States.

Se1Dinary
or
university.

Acres.
Alabama ............. 111ectfon .••••••.

Arkan sas .•••••••••••• ••... do ..••••••••
Florida ..•.••••••••••. ... . . do .••.••••••
None ....••.••••

fu\~!~a:::::
:: ::::::::
Indiana .•••••••..•.•.. . ~ _s:~d~~~::::::::
Iowa .........•.......
Kentucky ••••••••••••
Louisiana ..••••••••••
Michigan ..••••••••••.
Minnesota ...•.••••••.
Mississippi .•••••••••.
Missouri ..•.•.••.•••.
Ohio ......•••••••••••.
Wisconsin .•••••••••..
Tennessee ••••••••••••

..... do .••.••••••
None ....•••••••
l section .•••••••
.... . do ....••••••
2 sections .••••••
1 section ..•.••••
••.. . do ..••••••••
... f .do ..........
..... do .•••••••••
None ..•••••••••

46,080
46,080
92, 160
None.
46,080
46, 080
46,080
None.
46,080
46,080
82, 640
46,080
46,080
69,120
92, 160
None.
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.Agricultural
college.

.Acre,.
240,000
150,000
90,000
2i0, 000
480,000
390,000
240,000
330,000
210,000
240,000
120,000
210,000
330,000
630, 000
240. 000
360,000

Internal
i1Dprovemeut.

Salt
springs.

.Acres.

Acre,.

500,000
500, 000
500,000
None.
500,000
500,000
500,000
None.
500,000
500,000
500,000
500,000
500,000
500,000
500, 000
None.

23,040
46,080
None.
None.
46,080
23,040
46,080
None.
None.
46,080
46,080
None.
46,090
46,080
46,080
None.

Public
buildings,
.Acres.
1,620
9,600
5,120
None.
2,560
2,560
3,200

None.
None.
3,200
6,400

1,280
2,560
None.
6,400
None,

C.

DEPARTMENT OF THE INTERIOR, GENERAL LAND OFFICE,

Washington, D. 0., May 25, 189e.

Sm: Replying to your communication of the 9th instant, I have the honor to
transmit herewith a table showing the amounts which have been pai<l to the various
States named in your letter on account of the grant of 5 per cent of the net proceeds
from the sales of public lands therein, from their organization to the present time,
excepting only the States of Georgia, Kentucky, and Tennessee. The United States
has never sold or possessed any public lands in these States.
Very respectfully,
TH0S. H. CARTER, Commissioner.
Hon. R. F. PETTIGREW, United States Senate.
Statement showing the amounts accru.ed and paid to the following-named States as 5 pe,
cent of the net proceeds of the sales of public and Indian lands.
States.

Period em braced by adjustment11.

Total amount
paid.

Florida ....••••••••••••••••••••••••. Mar. 3, 1845, to .Jnne 30, 1891. ••••••••••••••••••••
Alabama ..••••.•••••...•••••••••••• Sept. I, 1819, to .June 30, 1891. ..••••••••••••••••••
Dec. I, 1817, to June 30, 1888 ...•••••.••••••••••••
Jan. 1, 1812, to June 30, 181l9 ...... .•...•.••.••••••
July 1, 1836, to June 30, 1888 ...••••••••••••••.••.
.Jan. I, 1821, to June 30, 1891 ...•.•••...••...•••••
Dec. 8, 1816, to Dec. 31, 1871. ...••••••••••••••••.•
Iowa ...•.••••.••....•....•...•••••. Dec. 28, 1846, to Dec.31.1873 ..••.••••••••••••.••.
Illinois ••••••...........•.•••••••••. .Jan. I, 1819, to Dec. 31, 1860 ...••••••••..•...•••••
June 30, 1802, to Dec. 31, 1871. ••••••...•...•••••.
May 11, 1858, to June 30, 1889 ..• ..••.•••••.••••••
July 1, 1836, to .June 30, 1891. .•...••..••••••••••
May 29, 1848, to June 30, 1801. .••.•••••••••.•••.

$110,562. 7~
1, ll65, 555. 53
1, 048, 316. 18
435,433. 59263,064. 5S
1, 028, 574. 73
1, (}40, 255. 26
633, 638.10
1,187, 908. 81>
1,027, 677.00
322,695. 3S
562,055. 60
566,716.33

Grand total. .••••••••••••••••.•••••••••••••••••••••••.••••••••••••••••••••••••••

9, 292, 453. 81>

ti~~t~:t~'~ :::: :: :::::::: ::: ::::::::

~j:~~nl
:r :::::: ::: :::::: :::::::: :: :.
Indiana~...........................
~~~o;~;~t~::: :: ::::::: ::: ::: :: ::::::
i~~~~!~~:: :: :::::: :::::::::: ::::::

EXHIBIT

D.

[S. 2169. Fifty.third Congress, second session.]

A BILL fix.In . the times when, regufating the manner in which, and declaring the character of the
ac ~unts which shall be heren.fter stated to the Treasury Department for settlement between theUn1t_ cl State and the several pubUc land States relative to the net proceeds of the sll.l.es of the
public land11 made and to be made therein by the United States, and for other purposes.

B~ it enacted by the Sen_ate and House of Representatives of the United States of ..tl.merka in Congres, asumblea, That upon the passage of this act, and thereafter dnrin1t
the first month of each a?<;l every fiscal year, the Commissioner of the General Land
Office, under the superv1s1on and direction of the Secretary of the Interior shall
ltate to the 'l'reasury Department an account between the United States and ea.ch
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and every one of the several public-land States, respectively, for fl.ye -per centum of
the net proceeds of the cash sales of the pnblic lands in said States which may have
been th eretofore made therein by the United Statei:;; and in all cases where the same
:has not heretofore been paid or otherwise adjusted, the Secretary of the Treasury
shall pay to said States the sums of money shown by said statemeuts to be so found
due to said States, respectively.
SEC. 2. That this act shall also include, embrace, and apply to all lands in former
and in present Indian and half-breed Indian reservations in said States; and the
Commissioner of the General Land Office, when stating said accounts between the
United States and said States for the five per centum of the net proceeds of the cash
sales of the public lands made therein, respectively, shall also estima.te all lands in
all former and in all present Indian and half-breed Indian reservations in said
States, and also all lands sold for or located with bounty-land warrants or scrip of
any kind, including United States Treasury certificates of deposits, or granted to
any Indian, and exempt from taxation therein, at one dollar and twenty-five cents
per acre; and he shall certify to the proper accounting officers of the Treasury for
settlement the amount so ascertained; and in all cases where the same has not heretofore been paid or otherwise adjusted, the Secretary of the Treasury shall, out of
any money in the Treasury not otherwise appropriated, pay to said States the amounts
so found due, the same to be expended for or dedicated to 1mch uses and purposes
as the legislatures thereof may hereafter designate: Provided, That for the payment
of any and all matters recited in, or in anywise provided for in this act, the Secretary of the Treasury, if he deem it expedient, may issue to the aforesaid States, or to
any of them, bonds of the United States, of a denominatiQn of not less than fifty
dollars each, which shall not bear any interest whatsoever, and which bonds shall be
redeemed at the end of five years from and after the <late of the approval of this act,
but all or any of which bonds shall be redeemable at any time within said five years,
at the discretion of the Secretary of the Treasury.

EXHIBIT E,

(S. 2803, Fifty-third Congress, third sossion.]
A BILL fixing time!! when, regulating the manner in which, and declaring the oharacterof the accounts
between the United States and the several public-land States, relative to the net proceeds of the
sales and other disposition of the public lands made and to be made therein by the United States,
which shall hereafter be stated and certified to the Treasury Department for payment.

Be it enacted by the Senate and Hou.se of Representatives of the United States of America in Congress assembled, That upon the passage of this act, and thereafter during
the :first month of each and every :fiscal year, the Commissioner of the General Land
Office be, and he is hereby, directed to make and submit to the Secretary of the
Interior statements of the accounts between the United States and each of the several public-land States for five per centnm of the net proceeds of the sales of the
public lands in each of said St,1tes which have been heretofore made by the United
States and not already paid by the Unitetl States to sairl States 1 and upon such statements of accounts being submitted to the Secretary of the Interior he shall thereupon supervise, correct, and certify such statements of accounts to the Secretary of
the Treasury for payment.
SEC. 2. That said accounts so stated shall include, embrace, and apply to all of
said lands heretofore or which hereafter may be sold, located, or disposed of hy the
United States for cash or bounty-land warrants, or ]and scrip, or certificates of any
kind, or agricultural college scrip, and to all lauds allotted to Indians in severalty,
exempt from taxation, and shall include all former and existing Indian, military, or
other reservations in said States, which statements shall include and state the five
per centum of the net proceeds of the value of all such lands so disposed of, estimating the value thereof at one dollar and twenty-five cents per acre.
SEC. 3. That upon such stated accounts being duly certified to by the Secretary of
the Interior and filed with the Secretary of the Treasury, the said Secretary of the
Treasury shall thereupon, out of any money in the Treasury not otherwise appropriated, pay to said States, respectively, the amounts so founll to be due and certified
to as aforesaid.
·
EXHIIlIT

F.

[Hom,e Report No. 1522, Fifty-third Congress, third session.)

Tl1e Committee on the Public Lands, to whom was referred the bills (H. R. 7650 and
H. H.. 7327) for fixiug the times when, regnlatiug the manner in which, and declaring
the character of the accoun.ts which shall be hereafter statld to the Tre-asury Depart-
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ment for settlement between the United States and the several public-land States
relative to the net proceeus of the sales of the public lands made and to be made
therein by the United States, and for other purposes, having had the same nnder
con ideration. do now report it back with a substitute therefor, with the recommendation that the substitute do pass, and submit a report thereon as follows:
This bill, as reported, :fixes a definite time when, establishes an uniform manner in
which, and the names of the officers by whom it is made m!3>ndatory to hereafter state,
supervise, certify, and pay_ all accounts between the Umted ~tate~ 1:1-nd each of the
several public-land States m reference to the sales and other d1spos1t10n of the public lands, situate therein respectively, by providing that all of said accounts shall
be stated by the Commissioner of the General Land Office to the Secretary of tlle
Interior, who shall thereupon supervise and certify the same to the Secretary of the
Treasury for payment.
While this bill does not in anywise disturb any past adjustment or former settlement of any of said accounts between the United States and any of said States, it
recognizes the fact that each and all of the several public-land States are in the
Union upon one and the same plane, as each and all of said States were admitted
into the Union on a footiug, not of difference, but on one of absolute and perfect
oqnality, the one wit,h the other.
As each and all of the several public-land States, when admitted into the Union,
dnly surrendered to the United States similar concessions, so, too, the consideration
to them therefor from the United States shonld be, and bas been, intended to be
similar equivalents, to be measurerl and meted ont to them respectively and in proportion to the area of the public lands in each and irrespective of the dates of their
admission into the Union.
The equality of the several States of the Union, as near as may be, bas always been
on e of the fundamental principles of onr Government to be found running through
a11 the legislation of Congress, especially in reference to the public lands and to
their disposition, a principle now so well established and universally recognized by
Congress that it intends that each and all of the several public-land States shall be
treated a,like, and that none thereof shall be discriminated against, or, as was well
aid by the honorable chairman of this committee on August 11, 1894, in bis speech
<lrlivered on the floor of the House (Congressional Record, August 17, 1894, p.10076),
l ' ferring to tbe equality of all the States in the Union:
"If you name one State you should name them aU; I am opposed to special legislation for one section of the country that does not apply to another."
Thi bill therefore applies alike to and embraces each and all of the several publicJand States; and said accounts are iutended to include all pnblic lands therein, and
said 5 per cent is to be estimated upon all thereof, whether said lands have been or
may be sold for cash, or located with, or sold, or disposed of, for land scrip or certificates or bonuty land warrants.
In view of the fact that all land scrip or certificates issued by the Interior Department have been made assignable and receivable by the United States as or as eqniva ·
lent to so much cash in the disposition of the public lands, whether surrendered
therefor by those to whom they were originally issued or by their assignees, there does
not eem to exist any valid reason why each and all of the sBveral public-land States
shonld not receive the full benefit of said 5 per cent, based upon these classes of disp_o ition of the public lands, estimated at the same rate at which such scrip or certificates or warrant haYe been so issued and so received by the United States in full
payment t h ereof, to wit, at a valuation of $1.25 per acre.
Con rrress, in authorizing the i suance of said land scrip or certificates or warrants,
and in making and declaring all thereof equivalent to and receivable as so much
n:ioney in ~h~ d_i position of the public lands, did thereby not only diminish and contmue to d1mrn1sh pro tanto the available area of the public lands to be disposed of
for cash, and which otherwise would have been or would be dispo<:1ed of for casll, and
upon which said 5 per cent would have or would be so duly estimated; but in the
hands o~ all holders thereof such land scrip or certificates became property, not only
for ~afe rnvest!Dent, b!1t evo?- for profitable speculation, 't? an extent such as to r_end r 1t a financial cons1derat1011 to any person contemplatmrr
locatinrr or purcbasrng
0
nn y of th public lands locatable therewith to purchase and use samebfor that object,
beca n e. snch c rtificate or crip for such fancl use are made cheaper than money,
th Y b mg a full legal tender in payment for public lands, and received the same
a ca h.
A legal wrong and financial loss have therefore been and will continue to be
intli ct~d upon all the public-land States unless said 5 per cent accoun ts include and
be e t1mated upon the e classes of the dispo ition of the public lands the same as
upon actual cash al s.
'l'bis bill al o applie to and embraces, and said accounts when 1:10 stated, certified,
and paid are intended o include, all public lands located with or disposed of for
bounty-land warrants.
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This provision of this bill was heretofore brought to the favorable attention of
Congress in reports made from the Committees on the Public Lands in both the House
and Senate, as recited in the House Report No. 707, Forty-nfth Congress, second session, and in Senate "Report No. 193, Porty-seventh Congress, first session, copies
whereof are submitted herewith in an appendix hereto.
A Senate bill in harmony with the recommendations in said. Senate report passed
tha Senate May rn, 1882, but upon a motion for reconsideration was recalled from the
House, and does not seem to have been thereafter acted upon by either the Senate or
the House.
·
Congress in its acts approved August 14, 1848, and March 22, 1852, made all bountyland warrants rece ivable from the warrnntees as so much money in the location and
disposition generally of the public lands subject to location and disposal therewith,
and thereafter made the same assignable, and in the hands of such assignees made
them also receivable and of the same value for a similar use as when surrendered by
the warrantees themselves, to wit, as cash, at $1.25.
Hence, reasons similar to those hereinbefore recited why said accounts between
the United States and the several public-land States, when so stated, certifierl, and
paid, should include all public lands disposed of by land scrip or certiticates, should,
in the opinion of your committee, apply equally well to all public lauds which heretofore have been, or which hereafter may be, disposed of for bounty-land warrants
surrendered in the payment or location thereof.
Attention is called to the fact that the Interior Department, in construing section
3480, United States Revised Statutes, regards and treats all claims for the issuance
of bounty land warrants tantamount to claims for the payment of so much money,
and to an extent such that it now refuses to issue bounty-land warrants to any persons by it believed to be under the ban of said section in so far as regards claims for
payment of money are concerned, thus treating bounty-land warrants as equivalent
to, in fact as so much money.
To remedy complaints made in said matter this House, on October 17, 1893, passed
a bill to rnpeal in part nnd to limit . said section 3480, by excluding from its provision all matters relating to the issuance of bounty-land warrants.
Copy of said bill H. K 3130, Fffty-tbird Congress, second session, is attached to the
appendix hereto. We also attach in the appendix copies .of reports and laws bearing on the subject of this report.
In the appendix we also embrace the acts of admission of the various public-land
States fo which a provision of exemption from taxation of pnblic lands is provided
for, and the exemption extends from three to five years after the lands have been patented by the Government. This surrender of local taxation in most States would
equal the 5 per cent of the entry value of the land, and forms a full consideration for
the payment of the 5 per cent fund.
Your committee bas carefully considered the "5 per cent cases," reported in 110
Unite<l. States Reports, page 471, brought in the United States Supreme Court by the
petitions of the States of Iowa and Illinois for writs of mandamus, etc., and decided
by a divid e<l court on March 3, 1884; and also the case of the State of Indiana 'IJ . The
United States (148 U. S. Reports, p. 148), decided December 13, 1893., but do not find
anything existing in the opinion of said court in either of said cases constituting
obstacles to the enactment of the iegislation contemplated by this substitute bill,
which your committee recommend do pass, and that the title thereof shall ren,d as
therein set forth, and that H. R 7327 and H. R. 7650 be laid upon the table.
The substitute proposed by the committee is as follows:
A BILL granting five per centum of the land sales on military land warrants to the public-land States.

Be it ena.cted by the Senate a.nd the Hoiise of Representatives . of the United States of
Arnm·ica in CongreBs aBsernbled, That npon the passage of this act and thereafter during each and eYery fiscal year, at the times of stating the account of the five per
centum due to the various public-land States as sales of lands 1 the Commissioner of
the General Land Office be, ancl be is hereby, directed to state to the Secretary of the
Interior, who shall thereupon supervise and certify them to the Secretary of the Treasury for settlement, accounts between the United States and each of tbe several pub~ic-13:nd States fo! five per cent um of the net proceeds of t~e sales of the public lands
m ~aid States which have been theretofore made by the Umted States and not already
paid.
SEC. 2. Said accounts shall embrace and apply to all of said lands heretofore, or
which may hereafter be sold, or located, or disposed of for cash or bounty laud warrants, and shall include and state the 5 per centum of the net proceeds of all of said
lands so disposed of, estimating all lands so disposed of for sai<l warrants at $1.25
per acre.
SEC. 3. That the Secretary of the Treasury shall thereupon, out of any money in
the Treasury not otherwise appropriated, pay to the said States respectively the
amounts so found due.
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APPENDIX.
[H. R. 3130. Fifty-third Congress, second session.]

AN ACT to repeal in part and to limit ~e{~l~~ J~il!~-f~:t~:ndred and eighty of the Revised Statute•

Be it enacted by the Senate and House of .Representatives of the United States of A merica
in Congress assembled, That section thirty-four hundred and eighty of the Revised
Statutes of the United States be, and the same is hereby, so far, and no furth er,
modi.tied and repea,l ed as to dispense with proof of loyalty during the late war of
the rebellion as a prerequisite in any application for bounty land where the proof
otherwi e shows that the applicant is entitled thereto.
Passed the House of Representatives October 17, 1893.
Attest:
JAMES KERR, Clerk.

[House Report No. 345, Forty-seventh Congress, first session.]

The Committee on Public Lands, to whom was referred the bill H. R. 277, having
had the same under consideration, make the followin g report:
This bill was verv fully considered by this committee during the Forty-sixth Congress, and was made the subject of an able report to the House. recommending its
passage, which report is adopted, with slight modifications, by this committee, as
follows:
The bill provides for the payment by the General Government to the States of
Ohio, Indiana, Illinois, Missonri, Michigan, Wisconsin, Minnesota, Iowa, Nebraska,
Kansas, Arkansas, Louisiana, Alabama, Mississippi, Florida, Oregon, Nevada, and
Colorado, 5 per cent on the military locations of lands therein, estimating the same
at $1.25 per acre. Heretofore the 5 per cent upon this class of lands has been withheld as not falling within the purview an<l. intent of the stipulations contained in
the several acts admitting these States into the Union, to the effect that the General
Government would pay the percentages in question on the proceeds of the sales of
the public lauds for and on account of certain desiguated conditions therein specified, which were to be binding upon and observed by the States as members of the
Union. The nature of these considerations may be stated, summarily, to be a conce ion not to tax the public lands; not to tax private lands for the space of five years
aft r date of entry in some seven of these States; in others not to tax lands granted
for military services in the war of 1812 for three years from date of patent; not to
interfere with the primary disposal of the soil, nor to tax the nonresident proprietor
more than the resident, etc.
Thi compact, made at the time these States were admitted into the Union, has
been observed and kept on their part in good faith, and they claim the observan ce
of like goocl faith on the part of the Gen·e ral Government in fulfilling part of the
contract-namely, the payment of the 5 per cent, being the stipulated consideration
that induced the States to enter into and perform their part of the contract. That
th Government has done so on all sales of public lands for cash i:; not disputed.
But the nonpayment of the 5 per cent on all lands upon which military land warrants
have been located is not denie1l, and it is claimed that the Government is under no
obligation to pay the same, it being insisted upon that the lands so taken up do not
fall within the ·ompact, while the ~tates interested maintain that the Government
is obliged to pay this 5 per cent on all lands on which these military warrants have
b en locat cl, aucl the bill under consideration is for the purpose of r equiring such
paym nt to be made. It has been contended that the 5 per cent to be paicl to thP-se
'tate has r ference to cash sales of the public lands, and none other. The States
intere ted maintain that this is not a sound interpretation of the obligations assumed
by the 'overnment, and some of the reasons for this claim will be stated.
Th
v ral grants of land for military services rendere<l. in the three great wars
of thi country, namely, the Revolutionary wHr, the war of 1812, and the Mexican
war wer n t bounties merely; they were not mere gratuities given by the GovernIll nt
ut of a pirit of generosity to the soldiers who served in these wars; they
w r not rant cl or received in this spirit, but were, by the very term of most of
the a t _authorizing the ame, given in part payment for military services. 1hey
n ter d mto ancl formed a part of the contract of enlistment. The object of these
grant wa to fa ·iJitate and encourage enlistments. In order to fill up th e rank and
fil of. h Army rapidly Congress offered in advance, besides specified monthly
wag m mon y, an additional inducement or con ideration in lands-not for pa t
service , but for ervice thereafter to be render cl. The land warrant to be received
wa as mnch a part of the tipnlat d compen ation provided for by the law under
whi ·h the nli tment was made and entered into the contract just as fully between
the oldier an<l. the Gov nment a his m nthly pay did . If these grants had all b en
mad after tho rendition of the military services it might be otherwise; but they
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were not. They were offered as a part of the compensation tha,t would be paid for
such services. Whatever differences of opinion exist as to whether these grants were
sales or not may, to a great extent, be attributed to a misunderstanding of the t erm
"bounty," as applied to this kind of reward for military services. It is not used in
its popular sense as importing a gratuity, but in the technical sense of a gross sum
• or quantity, given in addition to the monthly stipend, but given like the latter in
consideration of and as payment for services to bo rendered. Thus in the late war,
in or<ler to stimulate enlistments, a pecuniary "bounty "-that is, a gross sum in
addition to the monthly wages-:-was offered by the Government to all who wonld
enlist in the military service; and in numerous instances further bounties of the
same kind were offered and paid by counties and cities in order to induce enlistments
to fill up their respective quotas of men.
Such offers, when accepted and acted upon so completely constituted contracts
with the parties enlisting under them that in repeated instances fulfillment thereof
has been enforced by the courts. These pecuniary "bounties," by which enlistments
were so largely procured during the late rebellion, occupy precisely the same attitude as respects the question now under consideration as the so-called bounty-land
warrants do. Both really were simply extra allowances offered for the same purpose, and when accepted and enlistments made thereunder they became ipso fado
contracts which any court would recognize and enforce. In this way the public lands
were made available as a resource for defraying the national burdens just as effectua1ly as if they had heen converted into money, and the rnon0y use1l in paying the
enlisted men. It was an exchange of one valuable thing for another, which in law
makes it a case of sale, to constitute which it is enough that the title to property is
parted with for a valuable consideration. It is not necessary that there be a moneyed
consideration in order to constitute a sale. Any other valuable consideration will
be as effectual in supporting a contract and in making a sale which will pass the
title, whether it be merchandise, other property, or services. Suppose one man
employs another to work for a given period of time, under an agreement to pay him
monthly wages at a given price per month and 40 acres of land, to be conveyed when
the period of service expires, ii must be conceded that when the services are rendered the party would be as much entitled to the land as he would be to the stipulated sum per month, and this would as clearly be a sale of the land as if the
consideration therefor h ad been money. The principle involved in the case supposed is precisely the same as in the one under consideration. And if it is a sale
in the one case it is diffi cult to see why it wonld not be in the other. But let us
examine this character or mode of disposing of lands by the United States, as constituting a "sale," when it is viewed as a transaction between the Government and
the party locating the warrant. Instead of patenting specific land to the soldier
entitled thereto, in virtue of his military services, the Government issued to him its
written obligation, payable in the agreed quantity of land, to be selected by him
from the whole body of lands open for sale an d entry throughout the country. These
obligations, or "warrants," were made assignable by law, and subject to sale and
transfer in the market, from hand to hand, by mere delivery. In this way they
became practically a species of Government scrip or currency, and persons desirous
of becoming land proprietors could and did go into the mark et and purchase the
same, and with them buy the land they wanted; and in this way large quantities of
the public lands were disposed of wherever the same was subject to sale and entry
at the different l and offices. Now, it is claimed to be against reason and common
usage to say that these lands are not sold because the Government receives in payment for them, instead of cash, its own obligations, payable in land. Can it be considered less a case of sale that the purchaser, instead of p aying for his land in greenbacks, does so with the Government's own paper obligations f
The chief difference in the two descriptions of paper is, that the :first is available
for purchasing all commodities, indiscriminately, while the latter is limited to purchase of land only. Suppose the United States had issued pecuniary obligations,
i. e., bonds payable to bearer at a future day, or payable, like greenbacks, whenever
the Government should :find itself able, but with the proviso that they should be
receivable at par in payment for public lands, bow would the case of lands paid for
with such bonds differ from the present casef The bonds might have been issued,
like land warrants, for military services, or for any other consideration, or for no
consideration. They might have been regarded by Congress strictly as a gratuity
to parties thought to have, for any reason, deserved well of their country. The
motive or consilleration that induced or authorized the issuing of the same would
not affect the question whether lands entered and paid for with such bonds ought to
be considered as sold or not. In both cases the Government would have received in
such disposition of its land s its own valid outstanding obligations, for the fulfillment of which its faith was pledged, and the surrender of which by the holder
'Yould constitute an ample consid eration, both legal and equitable, for the conveyance. These considerations apply to the fullest extent to the case of entries of land
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by means of land warrants, for it is immaterial to the character of this transaction
for what consideration such obligation was issued. Us legal capability of assignment ha. practically imparted to the land warrant a negotiable quality. It has
become part of the general mass of securities passing from hand to band in tht1
market. The purchaser buys it relying on the faith of the United States for the
fulfillment of the agreement embodied in it, and without inquiry as to the consider- ,
ation in which it originated. In this connection it is proper to state tbat Congress
bas treated these warrants for military services as mo11ey, both l)y receiving them
in payment for large tracts of land or by authorizing their conversion into scrip,
and then receiving this scrip in paymeut for any public land, wherever situate. This
scrip, so issued in lieu of laud warrants or in reden1ption of the same, has always
been treated as money by the Government. It has al ways been received in payment
for land just the same as money, and when lands have been taken up by this scrip,
representing the land warrants, the Government has paid the 5 per cent to the
States where it was situate, while the per cent has been withheld where the land
bas been taken up by the warrants themselves. We think no good reason can be
assigned for this distinction. The land absorbed by either class of paper is precisely
the same in effect, so far as the Government is concerned, and both alike discharge
its obligations, and for that very reason the laud so absorbed by both classes of
paper should be treated as having- been sold.
lt may not be inappropriate to state in this connection that in March, 1855 and
1857, Congress passed acts to settle certain accounts between the United States and
the States of Alabama and Mississippi, in which, among other things, the Commissioner of the General Land Office was autborized to allow an<l. pay to said States
5 per cent 011 the several reservations of land described in the vario us treaties with
Cbickasaw, Choctaw, and Creek Indians, as in case of other sales, estimating the
lands at the value of $1.25 per acre.
The settlements authorized and required by these acts between the Government
and the tates of Alabama and Mississippi, and the payment of the 5 per cent for
tbe e reservations, estimating the laml at $1.25 per acre, are a clear reco~nition of
the principle contended for by the States named in the bill under consideration.
The fee to the land in these reservations was granted to the Indians, either out of
goo1l w ill and to encourage friendly relations or in part consideration of their poss s ory right to l ar ge tract!:! of this country surrendered to Government. It was no
cash sale of the bnds to the Indians. So the military land warrants were granted to
tho oldier , either as a grateful acknowledgment of their services or in part payment of the Bame; and whether one or the other, the two cases are the same in principl , and th 5 per cent should be paid iu both cases alike.
It is fnrther insisted by these States that if the General Government is not obligated to pay the 5 per cent on the lauds in dispute by the terms of the contract with
tlrn e tate, fairly construed, it would be within the power of the Government to
convey all the pnblic lands in any State for military services, and in that way defeat
any benefit they were to derive under the contract. It is claimed by these States
that a they wore to have 5 per cent of the proceeds of the sales of public lands
they were to be dispused of only in such manner as would enable them to get this
sum therefrom, and that any other disposition of these lands defeats the considerati~11 that induced them to enter into the stipulations provided for on their part. We
tb1uk t here are strong reasons for this position, and that the Government in all justice can not dispose of the public lands in these States for military services and then
refuse to pay to them th e p er cent provided for by the compact. Suppose that A
agree with B that he will pay him a commission of 5 per cent for selling a section
of land at a given price, and after making this agreement he directs B to take a
given quantity of merchandise for the same, which B does, can there be any doubt
that Bi entitled to the commission agreed upon for making the sale because the
mod~ of paying for the same is changed by A from cash to merchan<lisef And, if
not, 1s not the Governmen t as much bound under its contract with these States to
P~Y. th 5 per. cent a~reed upon where the land is given for and in consideration of
1mli tary serv1c s as 1t would be if the sale had been for cash f In other words, the
contra ·t _p r snp_po e that all the public lands will be so sol cl and disposed of that the
81 ates. will r ahz the per cent agreed upon; and that no disposition of them to be
m:1.<le _m uch_ ma~ne~ as to. d_efeat the same was contemplated at the time, and that
u_ h. 1 tb 1mphcat1o_n an mg from the contract itself. It could not have ·been
w1thm the contemplation of t~e pa~t!es that C0ngrn1::1s might defeat the payment of
th 5 per cent b some other d1spos1t1on of the public lands than a sale of the same
fo~ ca h, for i_f it had be n thi privilege would have been reserved; and it is clearly
ev1<1 •nt n? r1~l1t whatev r wa re erved to make any disposition of the same that
wonl<l relm(Jui h the paym nt of thi 5 per cent.
uch being the contract, what is
th duty of Congre in re,pect to tbi claim made uy these tatesi On thi subject
ban llorKentsavs:
"That a law embodying a contract duly passed and promulgated thenceforward
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becomes the law of the land, and that is as binding upon Congress as upon the peopl13,
or any other branch of the Government, or as any othor contract would be biudi11g
upon the Government executed under the authority of law."
The obligations imposed upon these States were 011erous. · The loss of revenne in
not being allowed to exercise the power of taxaiion, as above referred to, would in a ,
number of the States exceed in value the amount that will be gained by them if the 5
per cent is paid ou all public lauds, including casb sales and those exchange<l for
military services. After careful consideration and much deliberation your committee_
h:1ve reached the following conclusio11s:
First. That the several enabling acts admitting the new States into the Union, as
it respects the payment of 5 per ce11t on the sales of the public lauds, do embocly the
elements of a legal and hinding contract between said States and the National Government which both parties are entitled to J?.ave carried into effect in the same
manner and on the same principles as contracts are between individuals.
Second. That the agreement to pay the 5 per cent has a sufficient consideration in the
concessions made by these States in the acts of admission into the Union, in the surrender of revenue, and otherwise, and that it was not within the contemplation of
the parties that Congress might defeat the rights of States to the 5 per cent on sales
by adopting a policy of disposing of the public lands in some other form than for
money, and as a matter of fact the Government did not reserve the right to give
away the public lands for objects and uses outside of the States, or to withhold the
payment of the 5 per cent on lands granted for military purposes; and, third, that
the several grants of lands for military services rendered in the three great wa,rs of
this country, namely, the Revolutionary war, tbfl war of 1812, and the Mexican war,
were sales in the sense of the law and the meaning of the compact between th.ese
States and the Na,tional Government.
Your committee feel the more strongly. inclined to recommend the passage of this
bill from the fact that in nea,rly all the States the revenue arising from this source
has been set apart for educational purposes, in which the nation and the States are
alike interested.
Yonr committee further re~ommend that the title of said bill (H. R. 277) be amended
by inserting after the word ''therein" the following words: "and directing the payment of 5 per cent ther~on."
[House Report No. 707, Forty-fifth Congress, second session.]

The Committee on the Public Lands, to whom was referred tbe bill H. R. No. 4239,
having hn.<l. the e:1me under consideration, do make the following report thereon:
The bill pro_v ides for the payment by the General Government to the States of
Ohio, Indiana, Illinois, Missouri, Michigan, Wisconsin, Minnesota, Iowa, Nebraska,
Kansas, Arkansas, Louisiana, Alabama,, Mississippi, Florida, Oregon, Nevada, and
Colorado 5 per centum on the mi1itary locations of lands therein, estimating- the
same at $1.25 per acre. Heretofore the 5 per centum upon this class of ]ands has
been withheld as not falling within the purview and intent of the stipulations contained in the several acts a<l.mitting these States into the Union, to the effect that
the General Government would pay the percentage in question on the proceeds of
the sales of the public lands for and on account of certain designated conditions
therein specified, which were to be binding upon and observed by the States as members of the Union. The nature of these considerations may be stated, summarily,
to be a concession not to tax the pu blie lauds; not to tax private lands for the space
of five years after rlate of entry in some seven of these States; in others not to tax
lands granted for military services in the war of 1812 for three years from date of
patent; not to interfere with the primary disposal of the soil, nor to tax the nonresident proprietor more than the resident, etc.
This compact, made at the time these States were admitted into the Union, has
been observed and kept on thPir part in good faith, and they claim the observance
of like good faith on t,he part of the General Government in fulfilling its part of the
contra ct, namely, the payment of the 5 per cent, be:ng the stipulated consideration
that induced the States to enter into and perform their part of the contract. That
the Government bas done so on all sales of public lauds for ca,sh is not disputed.
Bnt the nonpayment of the 5 per cent on all lands upon which military land warrants
have been located is not denied, and it is claimed that the Government is under no
obligation s to pay the same, it being insisted upon that the ]ands so taken up do
not fall within the compact; while the States interested maintain that the Government is obliged to pay this 5 per cent on al1 lands on which these military warrants
have been located, and the bi1l under consideration is for the purpose of requiring
such payment to be made. It has been contended that the 5 per cent to be paid to
these States has reference to cash sales of the public lands, and none other. The
Sta11es interested maintain that t.his is not a, sound interpretatton of the ob1igationli
assuweu by the Governmeut; Ull(l 8orue vf the reasons fo1· this ciaim will be sta.tQd.
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The several grants of land for military services rendered in the three great waro
of this country, namely, the Revolutionary war, the war of 1812, and the Mexican
war, were not bounties merely; they were not mere gratnities g iven by the Government out of a spirit of generosity to the soldiers who served in these wars; they
were not granted or received in this spirit, but were by the very terms of most of
the acts authorizing the same, given in part payment for military services. They
entered into and formed a part of the contract of enlistment. The object of these
grants was to facilitate and encourage enlistments. In order to fill up the rank and
tile of the Army rapidly, Congress offered in advance, besides specified monthly wages
in money, an additional inducement or consideration in lands, not for past services,
but for services thereafter to be rendered. The land warrant to be received was as
much a part of the stipulated compensation provided for by the law under which the
enlistment was made, and entered into the contract just as fully between the soldier
ancl the Government as his monthly pay did. If these grants had all been made
after the rendition of the military services, it might be otherwise; but they were not.
They were offered as a part of the compensation that would be paid for such services.
Whatever differences of opinion exists as to whether these grants were sales or not,
may to a great extent be attributed to a misundetstanding of the term "bounty,"
ac:i applied to this kind of rewar<l. for military services. It is not used in its popular
snnse as importing a gratuity, but in the technical sense of a gross sum or quantity,
g1 ven in addition to the monthly stipend, but given, like the latter, in consideration
of and as payment for services to be rendered. Thus, in the late war, in order to
stimulate enlistments, a pecuniary "bounty" that is-a gross sum in addition to the
monthly wages-was offered by the Government to all who would enlist in the military service; and in numerous instances further bounties of the same kind were
offered and paid by counties and cities in order to indu ce enlistments to :fill up their
respective quotas of men. Such offers, when accepted and acted upon, so completely
constitntedcontracts with the parties enli sting under them that in repeated instances
fulfillment thereof has been enforced b;y the conrts. These pecuniary "bounties,''
by which enlistments were so largely procured during the late rebellion, occupy
precisely the same attitude as respects the question now under consideration as the
so-called bounty-land warrants do. Both really were simple extra allowances offered
for the same purpose, and when accepted and enlistments made thereunder they
b came ip o facto contracts which any court would recognize and enforce. In this
way the public lands were made available as a resource for defraying the national
burdens just as etfectua,lly as if they ha<l. been converted into money, a.nd the money
u d in paying the enlisted men. It was an exchange of one valuable thing for
another, which in Jaw makes it a case of sale, to constitute which it is enough that
the title to property i parted with for a valuable consideration. It is not ne0essary that there be a moneyed consideration in order to constitute a sale. Any other
Yalua hle con ideration will be as effectual in supporting a contract and in making a
al which willpasR the title, whether it be merchandise, other property, or services.
nppo e one man employs another to work for a given period of time under an agreeIll nt to pay him monthly wages at a g iven price per month and 40 acres of land, to
b c?nveyed when the period of service expires, it must be conceded that when the
service are rendered the party would be as much entitled to the land as he would
be to the tipulated sum per month, and this would as clearly be a sale of land
as if the con ideration therefor bad been money. The principle involved in the
ca e opposed iti precisely the same as in the one under consideration. And if
it is a sale in the one case, it is difficult to .see why it would not be in the other.
But let us examine this character or mode of disposing of lands by the United
tat es a con ti tu ting a "sale'' when it is viewed its a transaction between the
Government and the party locating the warrant. Instead of patenting specific
~and to the ~ol<~ier en~itled the!eto 1 in virtue of ~is military services, the Government
1 ued to him 1t written obligation, payable 111 the an-reed quantity of land, to be
sel ct d by him from the whole body of' lauds open fo; sale and entrv throughout
th . ountry. Tb se obli'7at~one or" warrants" were made asRignable by law, and
su~Ject to BL le ancl tran !er 1_11 the market! from band to band, lJy mere delivery. In
th1 way t~ey became practically a species of Government scrip or currency, and
per on de iron of becom ing land proprietors conl<l and <lid go into the market and
pnrcb~. the ·.ime, an~ with them bny the land they wanted; and in this way large
quant1t1 of the publ~c lauds were disposed of wherever the same were subject to
sale and entry at the hfferent laud offic s. Tow. it i claimed to be ag-a.inst reason
and comm n u ag to av that these lands n.re ·not sold because the Government
r c ive in paJ' m nt for tliem in tead of cash its own oblio-ation payable in land.
un it_ be on icl red le a ca _e of sal e that· the purchaser instead of paying for his
la~~ m IF. n_h~ck do~ so with the Gorn~·nment's own paper obligations f
lhe h1 i chfler nee 111 tb two cle criptions of paper is that the first is available
for purcba ing all commoditie , iucli criminately, while the latter is limited to purchase of land only. Sup1,ose the uitecl 'tates had issued pecuniary obligations,
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i. e., bonds payable to bearer at a future day, or payable like green hacks, whenever
the Government should find itself able, but with the proviso that they should be
receivable at par in payment for public lands, bow would the case of lands paid for
with such bonds differ from the prese;nt case t The bonds mig lit have been issued
like land warrants, for military services, or for any other consideration or for no consideration. They might have been regarded by Congress strictly as a gratuity to
parties thought to have, for any reason, deserved well of their country. The motive
or consideration that induced or authorized the issuing of the same would not affect
the question whether lands entered and paid for with such bonds ought to be considered as sold or not. In both cases the Government would. have received in such
disposition of its lands its own valid outstanding obligations, for the fulfillment of
which its faith was pledged, and the surrender of which by the holder would constitute an ample consideration, both legal and equitable, for the conveyance. These
considerations apply to the fullest extent to the case of entries of la.nd by means of
land warrants. For it is immaterial to the character of this transaction for what
consideration such obligation was issued. Its legal capability of assignment has
practically imparted to the land warrant a negotiable quality. It has become part
of the general mass of securities passing from hand to hand in the market. The
purchaser buys it relying on the faith of the United States for the fulfillment of the
agreement embodied in it, and without inquiry as to the consideration in which it
originated. In this connection it is proper to state that Congress has treated these
warrants for military services as money, both by receiving them in payment for
large tracts of land or by authorizing their conversion into scrip and then receiving
this scrip in payment for any public land, wherever situate. This scrip so issued in
lieu of land warrants or in redemption of the same has always been treated as money
by the Government. It bas al ways been received in payment for land just the same
as money, and when lands have been taken up by this scrip representing the land
warrants the Government bas paid the 5 per cent to the States where it was situate,
while the p er cent bas been withheld where the ln.nd has been taken by the warrants themselves. We think no good reason can be assigned for this distinction.
The land absorbed by either class of paper is precisely the same in effect so far as
the Government is concerned, and both alike discharge its obligations, and for that
very reason the land so absorbed bybothclassesofpaper should be treated as having
been sold.
Again, on March 2, 1855, Congress passed an act entitled "An act to settle certain
acconnts between the United States and the State of Alabama." This act provides:
"That the Commissioner of the General Land Office be, and he is hereby, required
to state an account between the United States and the State of Alabama, for the
purpose of ascertaining what sum or sums of money are due to said State heretofore
unsettled under the act of March 2, 1819, for the admission of Alabama into the
Union, and that he be required to include in said account the several reservations
under the various treaties with the Chickasaw, Choctaw, and Creek Indians within
the limits of Alabama, and allow and pay to said State five per cent thereon as in
case of other sales.''
Subseqnently to this Congress passed an act entitled "An act to settle certain
accounts between the United States and the State of Mississippi and other States,"
which was approved March 3, 1857, and is as follows:
"Be it enacted by the Senate and Honse of Representatives of the United States in Congress assembled, That the Commissioner of the General Land Office be, and he is
hereby, required to state an account between the United States and the State of
Mississippi, for the purpose of ascertaining what sum or sums of money are due to
said State, heretofore unsettled, on account of the public lands in said State, and
upon the same principles and allowance as prescribed in the 'Act to settle cert.a in
accounts between the United States and the State of Alabama,' approved the 2d of
March, 1855; and tbat he be required to inclnde in said account the several reservations nuder the various treaties with the Chickasaw and Choctaw Indians within
the limits of Mississippi, and allow and pay to the said State five per centum thereon
as in case of other sales, estimating the lands at the value of $1.25 l)er acre.
"SEC. 2. And be it further enacted, That the said Commissioner shall also state an
account between the United States and each of the other States upon the same principles, and shall allow and pay to each State such amount as shall thus be found due,
estimating all lands and permanent reservations at $1.25 per acre."
The settlements authorized and required by these acts between the Government
and the States_ of Alauama and Mississippi, and the payment of the 5 per cent for
these ~es~rvat10ns, estimating the land at $1.25 per acre, are a clear recognition of
the prmc1ple contended for by the States named in the bill under consideration.
The fee to the land in these reservations was granted to the Indians, either out of
good will, and to encourage friendly relations, or in part consideration of their posseE1sory right to large tracts of this country, surrendered to the Government. It was
no Qash sale of the lands to the Indians. So the military land warrants were granted
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to the soldiers either as a grateful acknowledgment of their services or in part pay.
ment of the same· and wh ether one or the other the two cases are the same in principle, and the 5 p~r cent s:t10uld be paid in both ca_s~s or should not b_e paid in either.
Bnt we wi h·to call especrnl attent10n to the prov1s1ons o{ the act with reference to
.Mississippi as we think all a,mbiguity in r espect to the question under consideration, if the{·e be any, is removed by the language there used; for if Cong-ress meant
anytliing it would seem the Commissioner, by th~t act, is required t? <1_0 t_hre_e things:
First be is to state an account between the Umted States arnl M1s1:.1ss1pp1 ancl the
othe1!, tates, for the purpose of ascertaining what sum or sums of money are clne to
these States, heretofore ·unsettled, on account of public lanrls iu saiu States; second,
he is to inclnde two things in said account, which are, all lands and permanent reservation estimatin(J' the same at $1.25 per acre; aud third, he is to pay 5 per cent
thereon a~ in cases of other sales. If Congress did not intend to include all lamls
upon which military land warrants had been located. as well as permanent reservation , we are untLble to see what was intended by the language employed in this a.ct.
We think it mnst be admitted that this account was to include all public lands on
which t he 5 per cent was still unsettled, as vrnll as reservations. And by the express
terms of the act this necessarily includes the military locations, aA these were a part
of the pnhlic lands on which the 5 per cent had not been paid. If these lands were.
not intended to be included, what lands does the act refer tof It can not be the
lands Rold for cash, for 1here was no dispute about them. The Government had
faith folly comp lieu with its obligations to the States as it respects these cash sales,
aud hucl paid the 5 per cent on all the lands so sold. Neither can it refer to the reservation, for they were fn]ly provided for by the :first section of the act by name and
are to be paicl for upon the same principles and allowance as those recognized and
provided for in the case of the State of Alabama.. And in addition to these reservations the Government is to pay on account of all public lands in said State of Mississippi upon the same principles and allowance. So that both lands an<l reservations
are clearly provided for in this first section, while the Recond section provides that
the United tates shall state an account with the other States upon the same
prin ciples, an<l shall allow and pay to them snch amount as shall be found due on
account of all lands and reservations, eRtimating the same at $1.25 per acre. So
that other lands than those sold for cash and reservations must be referred to by
thi act in ortler to give its provisions force and effect. Inueed, we think that a
proper constrnction of the scope and meaning of this act of Congress would include
all fonds in tliese l-,tates flisposed of by the Government for any purpose other than
to th
tate it elf or by the consent of the Sta.tc. That it is broad enough to, and
cloe , inclnc1e the lands in question we think is beyond controversy. And to avoid
all qne 'tion hereafter as to its including all lands disposed of by the General
Gov rument, and confining it to cash sales, all(l l ands l ocated for military warra,nts,
your committee recommend that the bill h e amendetl to that effect, and that the
sev ral tate:1 named be required, through their legislatures, to r eliuquish all claims
to the - per cent, excepting cash sales and those on which land warrants have been
and hall be located. It is furth er insisted by these States that if the General
ov rnm nt i not obligated to pay the 5 per cent on the lands in dispute by the
term of the contract with these States fairly construed, it would be within the
pow~r of the ~overnment to _convey all the public lauds, in any State, for military
a r_v1 · ? an<l m that way defeat any benefit they were to derive under the contract.
It 1 la1med b.v these tates that as they were to have 5 per cent of the proceeds of
th ales of public lands, they were to be disposed of only in such manner as would
enabl them tog t thi snm therefrom, and that any other disposition of these lands
def at th_ con ideration that induced them to enter into the stipulations provideu
for on thei r p~rt. V(e t~ink there are_ strong reasons for this position, and that the
G?''.rrnment, _m all Just1ee, can not dispose of the public lands in these States for
military erv1ce anrl then r efuse to pay to them the per cent provided for by the
contp~C't. _nppose tl~at A agrees witb B that he will pay him a commission of 5 per
ceut_for elhng a sect101;1 of land at a given price, and after making this agreement
he d1r ·t. 13 to take a g iven quantit.v of merchandi se for the same wliich B does, can
tli r b any clonbt that Bis entitled to the commission agreed upon for making the
~I h an' . th m. de of paying for the ame is cba,ng-ed by A from cash to merclrnnd1
n l if not, 1s not thA Government as much hound under its contract with the
_tate !o ~• 1· th - pe~ cent ao-reed upon, wbere the land is given for and in considerat10n of nnl1tary erv1ce , as it would be if the ale had been for cash 't In other
worcl. th contra t pre. nppo es that all .the public land& will be so sold and dispo. cd of that the 'tate will realize the per cent a,O'reecl npon and that no di sposition ?f tu m to be mnd_e in uch manu r as to defe~'tt the sam~, was contemplated at
th tun , antl_ that uch 1 the implication arising from the contract itself. Such was
cl arl · th yie,v taken by Congre s of this qnestion in the acts of March 2, 1855, and
farrb 3, 1 o7. Hence the language used, '' all lands and permanent 1·eservations," and,
a if not to b mi un,ler tood, the same aro '' to be ralue<l at tp1.25 per acre." Not 5
per cent of the proceeds irom the cash sales, b ut 5 per cent on all lands disposed of
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in any other way, estimating the same at $1.25 per acre. Any other view would defeat
this legisl ation both in letter and in spirit, and would do violence to every rule of
construction known to the law. It could not have been within the contemplation
of the parties that Congress might defeat the payment of the 5 per cent by some
other disposition of the public lands than a sale of the same for cash, for if it had
ucen, this privilege would have been reserved; and it is clearly evident no right
whatever was reserved to make any disposition of the same that would relinquish
the payment of this 5 per cent. Such being the contract, what is the duty of Congress in respect to this claim made by these States f On this subject Chancellor
Kent says:
·
.
'' That a law embodying a contract duly passed and promulgated, thenceforward
becomes the law of the lancl, and that is as binding upon Congress as u11on the people, or any other branch of the Government, or as any other contract would be binding upon the Government executed under the authority of law."
The obligations imposed upon these States were onerous. The loss of revenue in
not being allowed to exercise the power of taxation alone would far exceed in value
the amount that will be gained by them if the 5 per cent is paid on all public lands,
including cash sales and those exchanged for military services. After careful coll• sideration and much deliberation, your committee have reached the following
conclusions:
First. That the several enabling acts admitting the new States into the Union, as
it respects the payment of 5 per cent on the sales of the public lands, do embody
the elements of a legal and binding contract between said States and the National
Government, which both parties are entitled to have carried into effect in the same
manner and on the same principles as contracts are between individuals.
Second. That the agreement to pay the 5 per cent bas a sufficient consideration in
the concessions made by these States in the acts of admission into the Union, in the
surrender of revenue and otherwise, and that it was not within the contemplation
of the p arties that Congress might defeat the right of the States to the 5 per cent
on sal es by adopting a policy of disposing of the public lands in some other form
than for money, and, as a matter of fact, the Government did not reserve the rigllt
to give away the p11blic lands for objects and uses 0L1t.side of the States; or to withhold the p ayment of the 5 per cent on lands granted for military purposes; and
third, that th e several grants of land for military services rendernd in the three great
wars of thii,; country, namely, the Revolutionary war, the war of 1812, and the Mexican w ar, were sales in the sense of the law and the meaning of the compact between
these States and the National Government.
Your committee would, therefore, recommend that the bill under consideration be
amended hy providing, first, that no certificates provided for by the bill shall be
issued to any State until said State, by its legislature, shall relinquish or release all
further claims agaiust the United States for 5 per cent of the net proceeds of the
sales of public lanJ.s other than cash sales and locations by military land warrants;
and second, that whatever amount may be found due the State of Alabama under
the provisions of this act shall, when paid to said State, be held in trust for the use
and benefit of the university of said State, and may be disposed of by the legisla·t ure
thereof in such manner as may be deemed for the best interests of said university;
and thnt after it has been so amended it pass. It may be proper to _add that the
mode of adj ustment and settlement provided for by the bill does not make it burdensome, but easy to the Government, as no money is required to be paid out of the
Trea~mry for that purpose. The bill provides that the Secretary of the Treasury
sh all be a uthorized to issue and deliver to the governors of the States named, or
their agents, United States certificates of indebtedness of the denominations of $100,
$500, an d $1,000 each, as the Secretary may direct, each of which is to run twenty
years from its date, to draw interest, payable semiannually, at the rate of 3.65 per
cent per anuum.
It is believed that a sum far in excess of what will be necessary to meet the pay- ·
ment of ~bese certificates will be realized by the time they mature from the sales of
the public lands belonging to the Government yet remaining unclisposed of. Your
committee feel the more strongly inclined to recommend the passage of this bill
from the fact that in nearly all the States the revenue arising from this source ha8
been set apart for educational purposes, in which the nation and the States ti.re alike
interest ed.
[Senate Report No. 193, Forty-seventh Congress, first session.]

The Committee on Public Lands, to whom was referred bill S. 67, report as follows:
The Government of the United States, in receiving the Western aml Southern
States into the Union, stipulated in their several acts of admission to pay them 5
per cent upon the sales of the public lands situated therein. The consideration for
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the 5 per cent so reserved is substantially the same in each of the enabling acts o1
said States-that is to say, Ohio and Indiana stipulate that the public la.nds therein
shall remain exempt from all tax whatever for the term of five years from date of
sale.
Iowa, in the compact, stipulates four things:
(1) That she will not interfere with the primary disposal of the soil.
(~) Nor tax for any purpose the public l ands.
(3) That the nonresident proprietors shall not be taxed more than the resident;
and
(4) That lands granted for military services in the war of 1812 that may be located
therein shall not be taxed for three years from date of patent.
•
Illinois-same as Ohio, and the third and fourth stipulations of the Iowa compact.
Alabama and Mississippi-same as Ohio, and embracing the second and third
stipulations of Iowa.
Missouri-same as Ohio, and including that of Iowa.
Michigan and Arkansas-same as Iowa.
Florida-same as the first and second stipulations of Iowa.
Wisconsin, Minnesota, and Oregon-same as the first three stipulations of Iowa.
Nebraska and Nevada-same as the second and third stipulations of Iowa.
Kansas-the same as the first and second of Iowa.
Louisiana-the same as Ohio and Indiana.
These stipulations were proposed to the people of the several States by Congress
as the condition of Union, for their "free acceptance or rejection," and if accepted
were to be obligatory on both parties thereto. They were duly accepted by the
States, which have, also, faithfully observed th em .
The binding effect of these compacts is specifically recognized and set forth in an
opinion rendered by Hon. B. F. Butler, then Attorney-General of the United States,
dated March 31, 1836, in passing upon the l egal effect of the act for the admission of
Alabama into the Union, as follows:
"This proposition, having been accepted by the convention, became and is obligatory on the United States; that is to say, the faith of the nation is pledged to execute it literally, provided the Government of the United States possesses or acquires
the abmty to do so. (3 0. A. G., 56.)"
Since the admission of the several States referred to, in many of them the entire
public domain has been disposed of and within the limits of the others but a small
portion remains unsold. The methods of disposition have been various: For cash;
in settlement of obligations of the Government to its soldiers, represented by military land warrants; in aid of railroads and canals, and other works of internal
improvement; and under the homestead l aw. The States have as yet made no claim
for compensation on account of l ands disposed of in the last two-named methods;
the Government has paid or is in process of payfog 5 per cent upon the cash sales,
but up to the present time has made no payment to any of the Stat,es upon entries of
public lands with military land warrants, though demand has been made for the
same.
The only grouncl known to your committee upon which this payment has been
refu ed is tbat such disposition of the public domain was not "sales of the public
lands" within the meaning of the exrnbling acts. The right of these States to the 5
P r cent upon military locations depends, in the opinion of yonr committee, large_ly
upon the fact whether, as between the Government and the soldier, the lands d1spo ed of formecl a part of the consideration of his hire. Upon this point your committe.e have bad little diffi culty in arriving at the conclusion that such disposition
did, in fact, enter into and become a part of the consideration for the enlistment and
ervi es of the soldiers to whom land warrants were issued. The acts of Congress
for tbe benefit of the recruiting service of the United States at the opening of the
evolutionary war are elated in August and September, 1776.
'l'he 0~1:11onwealth of Virginia about the same time (October, 1776), for the purpo e of rat mg her quota of men and meeting the exigencies of the coming war, also
off red lands to her soldiers as part compensation for their military services. These
l ands thus off re~ by the legislature of Virginia were afterwards patented by Congr s to her s ld1ers agreeably to the terms of cession made by Virginia to the Federal overnru nt of the Northwestern Territory March 1 1784.
Th several military grants for the war of 1812 are d~ted December 24, 1811, January 11, 1812, February 6, 1812, December 12, 1812, January 24, 1814, January 27, 1814,
F l rnary 10 1814, April 18, 1814, and December 14, 1814.
Those of the Mexican war are dated February 111 18471 March 3, 1847, September 28,
. 185 .
It is clear from the language of these grants that they were designed to effect a
futur_e object, and in no sense did they relate to a past subject. The time when and
the c1rcnmstance under which they were passed indicate but too manifestly the aim
in view, namely, to facilitate and encourage enlistments1 that the requisite numerical
force _of the army might be enlarged as rapidly as possible, in order to meet the
pressrng necessities of each of the impending wars.

PROCEEDS FROM SALE OF PUBLIC LANDS.

41

At the time the resolution of September 16, 1776, was adopted, Congress owned no
land, but expected by conquest to become entitled to all the land which England
had acquired by discovery. Anticipating, therefore, the acquisition oflarge landed
posl:lessions, and expecting to have more land than money, Congress, in order to :fill
up the rank and file of the Army, and to raise and complete a regularly organized
military establishment, offered in advance, besides specified monthly wages in money,
an additional consideration in land, not for past services, but for services thereafter to
be rendered. The colonial government of Virginia did the same thing, and her
engagement to pay in land was afterwards assumed and fulfilled by Congress by
setting apart for that purpose a section of country lying between the Little Miami
and Scioto rivers in Ohio.
The military grants for the war of 1812 and the Mexican war are of the same
character, enacted at or near the commencement of each, wholly prospective in
their operation, and are their own best expositors; their meaning and purpose can
not be misinterpreted. In effect, they said to the party whose military prowess the
Government so much needed at the time, "Enlist, and serve your country a given
period, and you shall h ave as a reward therefor a quarter section of land in addition
to your monthly pay." The land thus offered in advance of, and as an inducement
to, the engagement, formed as much a part of the contract of enlistment as did the
money compensation. One can not with any show of reason be designated a gratuity any more than the other; both alike constituted the consideration for which
the services were to be rendered. It follows, therefore, that these grants of land for
military service in the three great wars of this country are essentially in the nature
of contracts; and as such become the foundation of the claim which the Western
and Southern States now make for .the 5 per cent thereon, according to the terms of
the compact contained in their several enabling ac~s; for, if they have the elements
of a contract, it follows that the lands located thereunder are sales in legal contemplation, and not bounties in any just sense of that term. It involves no other or
different principle than if one man should say to another, "Work for me twelve
months and I will pay you at the rate of $15 per month and eighty acres of land for
such service." Could he, in law, discharge his obligation by making the money
payment and withholding the land, upon the pretext of a bounty to be paid or not
at his own pleasure t
That this is the proper construction of the military land-warrant acts of 1847 is
abundantly shown by the debate thereon at the time of their passage. When the
act of February 11, 1847, came to the Senate from the House, where it originated,
an amendment was proposed giving, in addition to the monthly pay and allowances
and the money bounty, a grant of land to the soldiers whose enlistment was then
sought. The subject was debated at considerable length, and the result was the
statute referred to. In the course of the debate Mr. Cameron, the mover of the
original amendment, said "he was desirous that those of our fellow-citizens who
intended to join the Army might know what they had to expect. The soldier who
fought the battles of his country w as deserving of reward, and as this Government
possessed abundance of lands he thought no better disposition could be made of a
portion of them than in rewarding the bravery and patriotism of the soldiers."
(Congressional Globe, second session, Twenty-ninth Congress, p. 171.)
Mr. Allen, of Ohio, while objecting to the proposition as not sufficiently guarded
and specific, expressed his assent to the principles involved. He said he " was one
of those who believed that as between the Government and the citizens great
liberality should be observed, more especially as regarded the uncultivated soil of
this country. He knew of no better use that could be m~de of the public domain
than to reward the brave and patriotic men who had volunteered to serve in this
war." (Ibid., p. 172.)
Mr. Clayton said: "While graduation bills and preemption bills, and other projects for giving away and breaking up the public domain were in vogue, while the
land wa.s going, he preferred to see it given to the citizen soldiers and the regular
soldiers of the United States Army; be preferred giving the l ands to the soldiers as
an inducement to fight the battles of the country rather than give them to the
paupers of Europe." (Ibid., p. 173.)
Mr. Corwin said: "It was a proposition to grant to every soldier who actually
served, and to the h eirs of every soldier who died in service, an amount equal to
$200, which should pass current in any land office for the purchase of land. Instead
of paying them in advance, it was paying him at the end of his service this amount.
* " * A soldier's service was the hardest that any patriot could be called upon
to perform, and he thought that they were entitled to receive at the hands of the
Government this much at least." (Ibid.)
Mr. Badger said: "If we are to call upon American citizens to enlist in the army
for the prosecution of this indefinite war-to enlist not merely for a certain period,
but during the existence of the war, * * " was it not important that they should
throw out strong inducements to the people to peril their happiness, their persons:.
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and their lives He saw in this very circumstance strong reasons why this bill
should not be passed without a direct 'pledge' of future bounty on the part of the
Government to induce men, whether as volunteers or regn lar soldiers, to make these
sacrifices. He desired that every man should see on the face of the law under which
the Government required the sacrifice from him, the bounty at which the country
estimates his service." (Ibid., p. 178.)
Mr. Butler sa,id: ''The fO'reat object of giving bounty lands to soldiers was to
encourage enlistments." ( bid., p. 207.)
•
Mr. Webster said: "The object was to obtain the service·of the private soldier in
the ranks of the army and in the volunteer corps. * * * The precise point they
aimed a,t was to fill the ranks of the r egiIPents for the efficient defense of the country-the present urgent defense of the country. They asked, therefore, for something which would be an inducement to soldiers to enlist." (Ibid.)
In addition to this we submit that the validity of the claims set up and insisted
upon by these States in the bill under consideration has received legislative recognition in at least two acts of the Congress of the United States-one in respect to the
State of Alabama, the other in respect to the State of Mississippi, both of which
acts we propose briefly to consider.
On March 2, 1855, Congress passed an act entitled "An act to settle certain
accounts between t.he United States and the State of Alabama." This act provides:
"That the Commissioner of the General Land Office be, and he is hereby, required
to state an account between the United States and the State of Alabama, for the
purpose of ascertaining what sum or sums of money are due to said State, heretofore unsettled under the act of March 2, 1819, for the admission of Alabama into the
nion, and that he be required to include in said account the several reservations
under the various treaties with the Chickasaw, Choctaw, and Creek Indians within
the limits of Alabama, and allow and pay to said State 5 per cent thereon, as in case
of other sales."
Subsequently to this, Congress passed an act entitled "An act to settle certain
accounts between the United States and State of Mississippi and other States,"
which was approved March 3, 1857, and is as follows:
"Be it enacted by the Senate and House of Representatives of thfl United States in Congress assembled, That the Commission.er of the General Land Office be, and he is
hereby, required to state an account between the United States and the State of
Missi sippi, for the purpose of ascertaining what sum or sums of money are due to
said State, heretofore unsettled, on account of the public lands in said State, and
upon the same principles and allowance as prescribed in the "Act to settle certain
accounts between the United States and the State of Alabama," approved the 2d of
March, 1855; and that he be required to include in said account the several reservations under the various treaties with the Chickasaw and Choctaw Indians within
the limits of Mis issippi, and allow and pay to the said State 5 per centum thereon,
a in ca e of other sales, estimating the lands at the value of $1.25 per acre.
" E •• 2. .And be itfiwtlter e11acted, That the said Commissioner shall also state an
ac ·ount between the United States and each of the other States upon the same principles; and shall allow and pay to each State such amount as shall thus be found
due, e timating all lands and permanent reservations at $1.25 per acre."
The ettlements authorized and rcquiretl by these acts between the Government
and the tat s of Alabama and Mississippi, and the payment of the 5 per cent for
thes r_eservations, estimating the land at $1.25 per acre, are a clear reco~nition of
tlrn prrnciple contended for by the States named in the bill under consideration.
The fee to the land in ;these reservations was granted to the Indians, either out of
r od will and to encourage friendly relations, or in part consideration of their poss sory right to large tracts of this country snrrendered to Government. It was no
·a h ale of the lands to the Indians. So the military land warra.nts were granted to
the soldiers either as a gratefnl acknowlel1gment of their services or in part paym~nt _of the same; and whetl1er one or tho otlier, the two cases are the same in
J>ym ·1pl , and the 5 per cent should be paid in both cases or should not be paid in
1th r. B_ut_w~ wish to call especial attention to the provisions of the act with refer?C to_ h _1 1ppi, as we think all ambiguity in respect to the question under con.1nd ration, 1~ th~r be any, i removed by the language there usecl; for if Congress
m. ut aorthrng 1~ would seem the Commissioner, by that act, is re(Juired to_ d<? t~re~
tlnng : "l! ir t, be 1 to state an account between the United States and M1ss1ssipp1
and the oth r tates, for the purpose of ascertaining what sum or sums of money are
dn to the _e ta_te , heretofore unsettled, on account of public lands in said States;
ond, he 1s to mclu<l.e two tMngs in said account, which are all lands and permanent re rvations, e timating the same at $1.25 per acre; and, third, he is to pay 5
per cent thereon, a.s in cases of other ales. If Congress did not intend to include
all lands upon which military land warrants had been located as well as permanent
r . rvations, we a.re unable to see what was intended by the language employed in
tJ:ris act. We think it must be admitted that this account was to include all public
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la,nds on which the 5 per cent was still unsettled as well as reservations. And by
the express terms of the act this necessarily includes the military locations, as these
were a part of the public lands on which the 5 per cent had not been paid. If these
lands were not intended to be included, what lands does the act refer to! It can not
be the lands sold for cash, for there was no dispute about them. The Government
had faithfully complied with its obligations to the States as it respects these cash
sales, and had paid the 5 per cent on all the lands so sold. Neither can it refer to
the reservations, for they were fully provided for by the :first section of the act by
n ame, and are to be paid for upon the same principles and allowance as those recognized and provided for in the case of the State of Alabama. And in addition to
these reservations the Government is to pay on account of all public lands in said
State of Missi1,sippi upon the same principles and allowance. So that both lands
and reservations are clearly provided for in this first section, while the second section provides that the United States shall state an account with the other States
upon th e same principles, and shall allow and pay to them such amount as shall be
found due on account of all lands and reservations, estimating the same at $1.25 per
acre. And reservations must be referred to by this act in order to give its provisions
force and effect.
And is not the Government as much bound under its contract with these States to
pay the 5 per cent agreed upon, where the land is given for and in consideration of
military services, as it would be if the sale had been for cash'? In other words, the
contract presupposes that all the public lands will be so sold and disposed of that
the States will realize the per cent agreed upon; and that no disposition of them, to
be made in such manner as to defeat the same, was contemplated at the time; and
that such is the implication arising from the contract itself. Such was clearly the
view taken by Congress of this question in the acts of March 2, 1855, and Ma,rch 3,
1857. Hence the language used, "all lands and permanent reservation11," and as if not
to be misunderstood, the same are "to be valued at $1.25 pet· acre." Not 5 per cent
of the proceeds from cash sales, but 5 per cent on all lands disposed of in any other
wav, estimating the same at $1.25 per acre. Any other view would defeat this legislation both in letter and in spirit, and would do violence to every rule of construction known to the law. It could not have been within the contemplation of the
parties that Congress m1ght defeat the payment of the 5 per cent by some other disposition of the public lands than a sale of the same for cash; for if it had been, this
privilege would have been reserved; and it is clearly evident no right whatever was
reserved to make any disposition of the same that would relinquish the payment of
this 5 per cent.
The land warrants issued in pursuance of the several acts named were certainly in
the nature of evidences of indebtedness. The public lands were made available for
meeting the demands of the General Government in -the payment of its soldiery just
as effectually by the warrant system as if the lands were :first converted into money
and the money used in liquidating these demands. Instead of patenting a specified
tract of land to the soldier entitled thereto, the Government issued to him its written obligation, payable in the agreed quantity of land, to be selected from the whole
body of the public domain. And these obligations, or "warrants," as they are
called, were by law made assignable, and were subjected to sale and transfer. In
this way they became a species of Government scrip, or currency, and persons desirous of purchasing could go into the market and buy the same, and with it secure
title to tracts of the public lands whenever the same were subject to sale and entry.
Can it be considered less a case of sale that the purchaser, instead of paying for
his land in greenbacks, does so with the Government's own paper obligations'? The
chief difference in the two descriptions of paper is that the :first is ava,ilable for
purchasing all commodities indiscriminately, whilst the latter is limited to the
purchase of land only. Suppose the United States had issued pecuniary obligations,
i.e., bonds payable to bearer at a future day, or payable like greenbacks, whenever
the Government should find itself able, but with the proviso that they should be
receivable at par in payment for public lands-how would the case of lands paid for
~ith such bonds differ from the present casef The bonds might have been issued
like land warrants, for military service, or for any other consideration, or for no consideration. They might have been regarded by Congress strictly as a gratuit-6'. to
parti~s thought to have for any reason deserv~d well of their country.
This wonld not affect the question whether lands entered and paid for with-such
bonds ought to be considered as sold. In either case the Government would have
i:eceived for thus disposing of its lands its own valid out,s tanding obligations, for the
fulfillment of which its faith was plighted, ancl the surrender of which by the
holder would constitute an ample consideration, legal and equitable, for the conveyanc6. These considerations apply to the fullest extent to the case of entries of
land by means of land warrants.
To your committee it t:1eems that the true solution of the question whether or not
land entered by the location of warrants should be considered as sold by the Gov-
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ernment is to be found in the nature of the transaction at the time of the warrant
location, and not in that of its issue.
No land is sold or disposed of in any way by the mere issue of a wan-ant. That
conveys no title whatever to the ho~der of the warrant _for any spe?ific land .. The
warrant is a mere executory promise or contract, callmg for a given quantity of
land, to be selected from the body of the public lands. It is not until the specific
tract is ascertained, segregated, and the warrant surrendered in exchange for acertificate oflocation for a particularly described tract or parcel of land, which is to
ripen into a full legal title upon the issuance of a patent, that any land can be said to
have been disposed of by the Government; but when the warrant is located, this, to
all fotents and purposes, is a sale.
The term "bounty," as applied to this kind of compensation for military services,
seems to be inapt. It ct=.irtainly is not used in its popular sense as importing a gratuity, because in the several acts 9f Congress granting lands to the soldiers in the
three great wars of this country the "warrants" were not issued in consideration
of past services, but must be fairly understood as a part of the stipulated compensation provided for by the law under which the enlistment was made for services
thel'eafter to be perfor1necl.
This is made most manifest by the debate above quoted. 'l'he object is there stated
explicitly as being to "encoura.ge enlistment."
In the late war of the rebellion, in order to stimulate enlistments, a pecuniary
1
' bounty "-that is, a gross sum in addition to the periodical pay-was offered by the
Government instead of land warrants to all who should enlist in the service, and in
many instances further "bounties" of the same kind were offere,l and paid by the
counties and cities in order to induce enlistments to fill up their respective quotas
of men. Such offers, when accepted and acted upon, have, in repeated instances,
been declared by the courts to be valid contracts and have been enforced accordingly.
It will not be contended, as the committee believe, that the agreement to pay the
5 per cent on the sales of the public lands does not find a sufficient considerntion in
the tipulations of the several States not to interfere with the primary disposal of
the soil; not to tax Government land; in some States not to tax lands which the
Government might sell for five years; in other States not to tax for three years a
class of lands in the hands of certain patentees; not to tax nonresident proprietors
more than residents, etc.
'l'he rights surrendered by the States were of great material consequence to them.
The right of taxation inheres in the sovereign power of a State, and is extended
over all subjects and descriptions of property within its jurisdiction. In the relinquishment of the right of taxation the States have lost a very large revenue, far in
exce s of the 5 per cent upon all the public lands, whether the same be computed
cash sales or upon lands disposed of in payment for military services, or both.
By cli po ing of the public lands in the manner named the United States discharged
an obligation which was of binding force upon all the States as component parts of
the common confederacy. .A.side from the legal liability of the Government to pay
the percentage claimed to the States within whose limits the lands were purchased
with military warrants, it may be suggested that it would be palpably inequitable
that a few tates should be called upon to contribute so largely in the discharge of
the nation' indebtedness. But when it is considered that the General Government
and the eighteen States claiming relief under the bill submitted for the consideration of your committee entered into a solemn compact, partaking of the mutuality
of a legal contract; that the States, in order to secure the 5 per cent on the disposal
of the public lands, agreed to surrencler rights indisputable and of great value to
them if retained, and that in good faith this agreement has, in every respect, been
faithfully kept on the part of the f:itates, there seems to be no good and sufficient
rea. on, i~ the_judgment of the committee, why the United States should be relieved
of it obl1gat10n to pay the claims which the States have presented for adjustment.
The payment by the General Government to the several States of 5 per cent upon
t~e cash_sales made during a period of over seventy years, would seem to be conclus1v aga.mst the Government upon the question of consideration .
. The b1l~ J?-Dder consideration proposes to capitalize the lands taken up by the lo?at1on of m1Jitary land warrants at $1.25 per acre. This has been the minimum price
for the Gov mm nt lands ever since there was a public domain. The price :fixed can
not, therefor , be consid red unfair to the Government. It will also be noted that
in the d bate quoted upon the act of 1847 Mr. Corwin stated the value of the 160
acres propo ed to be offer cl as a consideration for enlistments at $200. The market
valu of the warrant is ued under the act also tends to fix the value of the land.
our committee ha also been pressed to consider the obligations of the Government to the several tate on account of lands granted for the purpose of aiding in
th construction of railroads, and other works of internal improvement, and also
for lands disposed of under the homestead law.
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The grants for railroads and other internal improvements were in nea:r1y or fjvery
instance made to the States direct for the use of the enterprise to be aided. In
accepting these grants the States fairly waived the right to the 5 per cent compensation upon such lands, and the grants were besides generally of great special
benefit to the States to which the grants were made. Besides, no consideration
except the one affecting the growth and general prosperity of the country passed to
the General Government.
The lands disposed of under the homestead law stand upon a different footing.
Their disposition in that particular manner was undertaken without the consent of
the States, and, while nominally a gift to the settlers, the fees exacted are such as
result in a considerable profit to the Government over and above the costs of selling
and patenting. As, however, the . passage of the homestead law worked a radical
and beneficent change in the public-land system of the Government, and one much
more beneficial to the States whose limits then embraced public lands than the one
theretofore pr~vailing, the obligation against the Government on account of lands
thus disposed of is not very strong if at all existing.
The committee, therefore, propose to so amend the bill as to exclude from consi<leration hereafter the question of compensation for these two classes of lands, and make
the acceptance of the compensation provided for by this act a waiver of all claim
on account of the disposition of lands for internal improvements and under the
homestead law.
·
And with these amendments the committee recommend the passage of the bill.

DEPARTMl!:NT OF THE INTERIOR, GENERAL LAND OFFICE,

Washington, D. 0., September 1, 1893.
Sm: In reply to your letter of the 25th ultimo I have the honor to inclose herewith statement showing the number of acres located wit.h military bounty land
warra.nts in the several States named in your letter of the 14th ultimo up to and
including June 30, 1893, and would say that in the adjustment of the 5 per cent fund
accounts between the United States and the several States that 5 per cent of the
net proceeds of cash sales only have been allowed and paid.
Very respectfully,
S. W. LAMOREUX, Commissioner.
Hon. JOHN H. GEAR.
House of Representatives, Washington, D. C.
The following is a statement furnished to Mr. Gear:

State1nent of the total number of acres located with bounty land warrants under the various acts to June 30, 1893.
States.

.Alabama .....•.•..
.Arkansas .••..••..
California ....•••.•
Colorado ......•••.
Florida ...•••..••..

inhi~i;:::::: ::: :::

Indiana .•••••••••.
Kansas .....••..••.
Louisiana ..•..•...
Michigan .....•...
M!nneso_ta ..•.••..
M1ssoun ...•...•..
Mississippi ..••.••
Nebraska ....•••..
· Nevada .......•••.
Ohio ... .....•..••.
Oregon ......•.•••.
,visconsin .....•..

Located to
.June 30, 1881.

1882.

1883.

1884.

1885.

1886.

1887•

.Acres.

.Acre!.

.Acres.

.Acres.

.Acres.

.Acres.

.Acres.

1,159,691.17
200
•••······•·
478.51
160
758.56
917.86
2, 261, 306. 92
400
400
240
320
400
160
815, 273. 24
880
1, 600
2, 560
1, 160
1, 680
1, 199. 68
195, 920
480
760
677, 39
160
520
440
839. 92
1,399.23
1,218.54
1,079.94 •••••.•...•
470,843.24
1,349.89
14, 099, 945. 77 ••••••...•..•...••••••.•.•....••..•• . •..••••.•••.•.•••..••..••••••
9 533 85'.I
··-· •.•.•..••••••..••...•........••••••..••..••........••••••.•.••

!:~f t~t: i~ ....iiti: 47 · .. · ·tiso.. ·· ·· ··oi5: oi, ··i;320··-- ··2jis: 5i· .. ·4:5ooji

1,160,922.50
1,1 59.33
240
4, 410, !ll5. 78 30, 440
30, 125. 76
5, !)94, 851. 81
640
440
6, 81!), 148. 89 . • • • . . . • • • •
280
385,097.73 • • . . . . . • • • • . • • . . . . . • •.
1, 942, 71.8. 05
2, 160
520
10,740
........••..• ·····--·1 8
~~u~
560 .... · -· ·400 · -..
•
r,, 4G6, 081. 82
960
160

~l:

···-

Total. .•..•.. G3, 282, 657. 65 - 39, 945. 69

159,!)2
758.06
1, 4.00.86
477.51
10, 219. 50
7, 339. 74
5, 555. 01
4, 360
. .. . . . . . . • .
280
80
600
160
. . . . . . . . •••
80
200
1, 876.4 ••••.......•• -· ...•.••.•......••.
1, 120
999. 87
2, 118. 56
2, 040
.•.••....•..••........ ·---·· •..•.•••...•.•••

· · · ·280.... · · · · 560 -- .. · · · ·639: 72 · ·· · · -240 .. •
.. . •. . . . . •.

36, 445. 68120, 086. 04

120

40

14, 236. 21

16, 566.16

150. 71
15,295.27
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Statemenf of the total number of acres located with milita.1·y bounty land warr-ants under
various acts * to Jitne 30, 1893.
1888.

States.

1889.

1890.

1891.

1892.

1893.

Total.

Acre.I'.
Acres.
A cres,
Acres.
Acres.
Acres.
Acres .
.Alabam a. .............
761. 08
280
400
3!).90 . . . . . . . . . . . 1, 16:J, 487.18
.Arknm;aa .•.•....•••..
320
.•••.•.••.
80
..... . . .. .... . .......... ........ . 2,263,626.92
2,369. lG
120
120
?_
California............. 3,640
5,386.47 4,239. 52
799 . 94 5 851,194.60
61 855 _75
61 520
Colorado . . • • • • . • • . • . . .
920
1,840
1, 320
4 .~~~. 49 } 871. 76 { ~~~- 82 } 208, 804.47
Florida................
679. 44 . •. . . . . • • .
155
240
233. 89 • •• • • . • . . . .
473,039
Iowa................... . . . . . . . . . .
80
120
. . . . . . . . . . . . . . . .. . . . . 14, 100, 025. 77
Illinois...... . . . . . . . . . . . • • • • • . • • . . . • • . . . . • . . • • • • . . . . . . . • • • • . • • • • . . . . . . . . • • . . • • • . • • . . . . !l, 533, 853
Indiana . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . • • . . . . . . . . . . . . . . . . . . . . . . • . . . • . . . . . . . . . . . . . 1, 312, 436. 65

l

Kansas................ 2,999.98
Louisiana..............
905, 10
Michigan • . •• • •• • •• • . . 4, 119. 54

3,100
2, 799. 85

ii }
~~g,-i!

560
{ ~~. 80 } 4,364,003. 03
8
169. 72 . . . . . . . . . . . •• • . . • . . .. 1,166,463.28
{
}1, 874. 76
920
4, 516, 305. 50
51

GOO
440
2, 080

{

~~i.

Minnesota . •. • •• ••• • ..
785. j54
520
120
160
837. 74 {
52 } 5,.999, 794. 61
Missouri . . . • • • . • • • • . • . . • • • • • . • . .
160
240
360
800
280
6,821,708.89
Mississippi.. •••••••••.....•..•......•.•••..•.••.•••.
280
387, 254.13
2
5
Nebraska . • • . • • • • • • • . . 1, 039. 40 2, 079. 70 3, 440
{
160
• •• • • • • • • • • 1, 958, 715. 58
320
5
Ne~a.da .......... •••.. .......... ...... •••. .•••••.••. ............ ..••.••••• ...........
10,740
Ohio ................................................................................. 1,817,501.99
Oregon . • . . • •• • .. • .. • . .
480
80
1, 080
554. 13
280
320
85, 822. 99
Wisconsin . ..... .... . . • •• • • • . . . . .•• . • . . . • . .. . . . . . . • . . .. • • . . •. • . .
80
40
6,647,632.53

ig (

- - - - - - - -•- -1-----1----1-----t--·-----

Total.. .......... 16,550.08 16,326.02 13,794.52

19,407.18 12,053.90

4,046.09

63,507,410.49

*July 27, 1842; F ebruary 11, 1847; September 28, 1850; March 22, 1852; March 3, 1855.
NOTE.- The areas in black figures are not included -in the aggregates, having been previously
accounted for.
PUBLIC-LAND STATES,

Dates of adrnission to the Union.
State.

Date.

£~l~;i;~;:::::::::::::::::::::::::::
:::::::::::: :::::: :::::: :::::: :::::: ifb: ~~: m~
Indiana ................................................................. .Apr. 19,1816

United State11 .
Statutes.
Vol.2, p. 175
641
2,
290
3,
a, 349
a, 480
889
3,
645
8,
5, .
58
59
5,
790
5,
790
5,
58
9,
167
11,
884
11,
127
12,
80
18,
4.7
13,
34
18,
453
9,

{~~l ~: m~ }

Mississippi ..••••••......•. .•..• •.•.••••••••••..•.••.•...•.•...••...••..
Illinois . . . . • • • . • • . • •• • •• . . . . . . • •• • • . . . . . • • • • • • . . . • . • . . • • • • • • • • • .. • ... • . . .A pr. 18, 1818

OTIIO.

[5 per cent.]

•

•

•

•

*

•

•

7. 3c1. Tbnt one-twentieth part of the net proceeds of the lands l ying within
tlie aid tate s lc1 b y ongre s, from ancl after the thirtieth day of June next. after
dec1n_cting al~ expcn
incid ut to the sam<>, shall be applied to the faying oat and
makrng pnbhc road l aclin(T from the uavigahle waters emptying into the .Atlantic,
to the Ohio, to the said State, and through the same, such roads to be laid out under
EC.
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the autl10rity of Congress, with the consent of the several States through which the
roatl shall pass.
Provided, always, That the three foregoing propositions herein offered are on the
conditions that the convention of the said State shall provide by an ordinance irrevocable without the consent of the United States, that every and each tract of land
sold by Congress from and after the thirtietl.J. day of June next, shall be and 1·emain
exemptfrorn any tax laid by order or under authority of the State, whether for State,
county, township, or any other purpose whatever, for the term of five years from
and after the day of sale. (U. S. Stats., vol. 2, p. 175.)
LOUISIANA.

[5 per cent.]

•

*

*

ff

ff

*

SEC. 5. .And be itju1'thm· enacted, That five per centum of the net proceeds of the
sales of the lands of the United States, after the first day of January, shall be
applied t.o laying out and constructing public roads and levees in the said State, as
the legislature thereof may direct.
SEC. 3. * * * And p1'0videcl also, That the said convention shall provide by an
ordinance, irrevocable without the conscut of the United States, that the people
inhabitiug the said territory do agree and declare that they forever disclaim al.I right
or title to the waste or unappropriated la.nds lying within the sa,i d territory;
and that the same shall be and remain at the sole and entire disposition of the
United States ; and, moreover, that each and every tract of land sold by Congress
shall be and remain exempt from any tax laid by the order or under the authority of
the State, whether for State, county, township, parish, or for any other purpose
whatever, for the term of five years from and after the respective days of the sales
thereof; and that the lands belonging to citizens of the United States residing without the said State, shall never be taxed higher than the lands belonging to persons
residing therein; and that no taxes shall be imposed on lands the property of the United
States; and that the river Mississippi and the navigable rivers and waters leading
into the same or into the Gulf of Mexico shall be common highways and forever
free, as well to the inhabitants of the said State as to other citizens of the United
States, without any taL duty, impost, or toll therefor imposed by the said State.
(U. S. Stats., vol. 2, p. 641.)
INDIANA.

[5 per cent.]

*

*

*

,.

*

*

*

SEC. 6. 3d. That :five per cent of the net proceeds of the lands lying within the
said territory, and which shall be Rold by Congress from and after the first day of
December next, after deducting all expenses incident to the same, shall be reserved
for making public roads and canals, of which three-fifths shall be applied to those
objects within the said State, under the direction of the legislature thereof, and
two-fifths to the making of a road or roads leading to the said State, under the
direction of Congress.
FIFTH. * * * .Ar,cl provided, always, That the five foregoing provisions herein
offered are on the conditions that the convention of the said State shall provide, by
an ordinance irrevocable without the consent of the United States, that every and
each tract of land sold by the United States from and after the first day of December next shall be and remain exempt j1'om any tax laid by order or under any authority
of the State, whether for State, county, or township, or any other purpose whatever,
for the term of five years from and after the day of ~ale. (U.S. Stats.,vol. 3, p. 290.)
MISSISSIPPI.

[5 per:cent.)

SEC. 5. And be it fm·ther enacted, That :five per cent of the net proceeds of the lands
lyin g within the said territory, and which shall be sold by Congress from and after
the first day of December next, after deducting all expenses incident to the same,
shall be reserved for makin(l' public roads and canals, of which three-fifths shall be
appUed to those objects within the. said State, under the direct!on of the Ies-islature
thereof, and two-fifths to the makmg of a road or roads leadmg to the said State,
under the.direction of Congress.
SEC. 4. * " * And provided, also, That the said convention shall provide, by
an ordinance irrevocable without the consent of the United States, that the people
inhabiting the said territory do agree and declare that they forever disclaim all
right or title to the waste or unappropriated lands lying within the said territory,
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and that the same shall be and remain at the sole ancl entire disposition of the
United States; and moreover, that each and every tract of land sold by Congre 8
shall be and remain exernpt frorn a11y tax laid by the order or under the authority of
the tate, whether for S1;ate, county, township, parish, or any other purpose whatever, for the term of five years from and after the respective days of the sales thereof,
and that the lands belonging to citizens of the United States residing without the
said tate shall never be taxed higher than the lands belonging to persons r esiding
therein; and that no taxes shall be imposed on lands the property of the United States,
and that the river Mississippi, and the navigable rivers ~md waters leading into the
same, or into the Gulf of Mexico, shall be common highways, and forever free, as
well to the inhabitants of the said State as to other citizens of the United States,
without any tax, duty, -impost, or toll therefor imposed by the said State. (U. S.
Stats., vol. 3, p. 349.)
ILLINOIS,

(5 per cent.]

*

*

*

*

ff

*

*

*

*

SEC. 6. 3d. That :five per cent of the net proceeds of the lands lying within such
State, and which shall b e sold by Congress from and after the first day of January,
one thousand eight hundred and nineteen, after deducting all expenses incident to
the same, shall be reserved for the purposes following, viz : Two-fifths to be disbursed,
under the direction of Congress, in making roads leading to the State, the r esidue
to be appropriated by the legislature of the State for the encouragement of learning,
of which one-sixth part shall be exclusively bestowed on a college or univer sity.
F ouRTII. * -, . -, . Provided, always, That the four foregoing propos,tions herein
offered are on the conditions that the convention of the said State shall provide, by
an ordinance irrevocable without the consent of the United States, that every and
eacl1 tract ofland sold by the United States from and after the :first day of January,
one thousand eight hundred and nineteen, shall remain exempt fro1n any tax laid by
order or under any authority of the State, whether for State, county, or township,
or any other purpose whatever, for the term of :five years from and after the day of
sale: .Ancl f1wlher, That the bounty lands granted, or hereafter to be granted, for military s rvices dnring the late war, shall, while they continue to be held by the patentees or their heirs, remain exempt, as aforesaid, from al] taxes for the t erm of three
yra1·s from ancl after the date of the patents, respectively; and that all the lands
belo11°'ing to the citizens of the United States residing without the said State shall
never be tax d higher than lands belonging to persons residing therein. (U.S. Stats.,
vol 3, p. 430.)
ALABAMA,

(5 per cent.]

*

*

*

, EC. 6. 3d. That five per cent of the net proceeds of the lands lying within the
said Territory, and which shall be sold by Congress from and after the first day of
• eptembe~, i1;1 the year one thousand eight hundred and nineteen, after derlucting all
expe~se mcH1ent to the same, shall be reserved for making public roads, canals,
and 1mprovino- the navigation of rivers, of which three-fifths shall be applied to
tho e objects within the said State, under t~ direction of the legislature thereof,
and two-fifths to the making of a road or roads leading to the said State, under the
direction of Congress.
4~b. * ~ * And p1·o~ided always, 'l'hat the said convention shall provide by an
~m1rn:~n.ce, urevo~able w;thout the consent of the United States, that the people
11;1hab1tmg .the Ra1d Territory clo agree and declare that they forever discla,im all
right an,1 title to the waste or unappropriated lands lying within the said Territory;
an~ that the same shall be and remain at the sole and entire disposition of the
DJ tccl tate ; and, moreover, that each and every tract of land sold by the Unite<l
~at after the fir t day of September, in the year one thousand eight hundred and
mnet ~n, shall be and remain exernpt from any tax l aid by the order or under the
authority of the tate, county, township, parish, or any other purpose whatever, for
the term of five years .from and after the respective days of the sales thereof; anG
that the lands belongmg to citizens of the United States residing without the said
tate_ shall nevir be taxed higher than the lands belonging to persons residino
ther ml· and ~hat 1io tax shall be imposed on lands the propel'ty of the United States; and
that al naV10-abl~. .~aters with~n tlie said State shall forever remain public highwayij, _free to all citizens of _sa1d tate and of the United tates, without any tax,
dvt.y,J•1rpost, or toll therefor unposed by the said State. (U.S. Stats., vol. 3, p. 489.}
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MISSOURI.
[5 per cent.]

*

*

*

•

"

•

*

•

6. 3d. That five per cent of the net proceeds of the sale of lands lying within
th e said Territory or State, and which shall be sold by Congress, from and after the
first day of January next, after deducting all expensE's incident to the same shall be
reserved for making public roads and canals, of which three-fifths shall be applied
to those objects within the State, under t h~ di.J:ection of the legislature thereof, and
the other two-fifths in defraying, under the direction of Congress, the expenses t.o be
incurred in making of a road or roads, canal or canals leading to the said State.
FIFTH.
-;, -;, * Provided, That the five foregoing propositions herein offered are
on t,he condition that the convention of the said State sha,11 provide by an ordinance, irrevocable without i,he consent of the United States, that every and each
tract of land sold by the United States from and afier the :first day of January next
shall remain exempt from any tax l aid by order or under the authority of the State,
whether for State, county, or township, or any other purpose whatever, for the term
of five years from and after the day of sale: And further, That the bounty lands
granted, or hereafter to be granted, for military services during the late war, shall,
while they continue to be held by the patentees, or their heirs, remain exempt as
aforesaid from taxation for the term of three years from and after the date of the
patents respectively. (U. S. Stats., vol. 3, p. 545.)
SEC.

ARKANSAS,

[5 per cent.]

*

*

*

THIRD. That five per cent of the net proceeds of the sale of lands lying within
said State, and which shall be sold by Congress from and after the _first day of July
next, after deducting all expenses incident to the same, shall be reserved for making
public roads and canals within the said State, under the direction of the general
assembly thereof.
FIFTH. * * * Provided, That the five foregoing propositions herein offered are
on the condition that the general assembly or legislature of the said State by virtue
of the powers conferred upon it by the convention which framed the constitution of
said State, shall provide, by an ordinance, irrevocable without the consent of the
United States, that the said general assembly of said State shall never interfere with
the primary disposal of the soil withi.n the same by the United States, nor with any regulations Congress may find necessary for securing the title of such soil to the bona
ft_de purchasers thereof; and that no tax shall be imposed on lands the property of the
United Sta-tes, and that, in no case, shall nonresident proprietors be taxed higher than
residents; and that the bounty lands granted, or hereafter to be granted, for military
services during the late war, shall, whilst they continue to be held by the patentees
or their heirs, remain exernptfrom any tax laid by order or under the authority of the
State, county, township, or any other purpose for the t erm of three years from and
after the date of the patents respectively. (U. S. Stats., vol. 5, p. 58.)
MICHIGAN,

[5 per cent.]

•

*

*

*

*

*

FIFTH. That five per cent of the net proceeds of the sales of all public lands lying
within the said State which have been or shall be sold by Congress from and after
the first day of July, eighteen hundred and thirty-six, after deducting all the expenses
incident to the same, shall be appropriated for making public roads and canals
within the said State, as the legislature may direct: Provided, That the five foregoing propositions herein offered are on the condition that the l egislature of the said
State, by virtue of the powers conferred upon it by the convention which framed the
constitution of the said State, shall provide, by an ordinance, irrevocable without
the consent of the United States, that the said State shall never intmjere with the p1·i'rnary disposal of the soil within the sanie by the United States, nor with any r egulations
Congress ma,y find necessary for securing the title in such soil to the bona-fide purchasers thereof; and that no tax shall be imposed on lands the property of the United
States; an<l that in no case shall ·n onresident proprietors b e taxed higher than residents, an<l that the bounty l ands granted, or hereafter to be granted, for military
services durin,ir the Jate 'war, shall, whilst they continue to be held by the patentees
or their heirs, remain exempt from any tax laid by order or under the authority of
the State, whether for State, county, township, or any other purpose, for the term of
three years from and after the date of the patents respectively. (U.S. Stats., vol.51
p. 59.)

S. Rep. 226--4
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IOWA AND FLORIDA.

[5 per cent.

5th. That five per cent of the net proceeds of sales of all public J:tn<l.s lying within
the said tatc which have been Ol' sl.u.ill be sold by Congress from and after t,he
admi, ion of said tate, after deducting all the expenses incident to the same, shall
be aJ)propriated for making _public roads and canal~ within t~e. said P.ta~e, as the
Jeo-i lature may direct: Provuled, That the five foregctmg propos1t10ns herem offered
ar~ on the condition that the legislature of the said State, by virtue of the powers
conferre<l upon it by the convention which framed the constitution of the said State,
shall provide1 by an ordinance, irrevocable without the consent of the United States,
that the said State shall never interfere with the prirnary disposal of the soil within the
same l;y the United States, nor with any regulations Congress may find necessary for
securing the title in such soil to the bona-fl~e purchasers thereof; and that no tax
shall be irnposed on lands the property of the United Statesj and that m no case shall the
nonresident proprietors be taxed higher than residents, and that the bounty lands
granted, or hereafter to be granted, for military services during the late war, shall,
while they continue to be held by the patentee·s or their heirs, remain exempt .from
any tax laid by order or under the authority of the State, whether for State, county,
township, or any other purpose, for the term of three years from and after the date
of the patents, respectively. (U. S. Stats., vol. 5, p. 790.)
WISCONSIN.

[5 per cent.]

*

*

*

*

*

*

*

FIFTH. Thnt five -per cent of the net proceeds of sales of all public Jands lying
wi tl1in the saill State, which have been or shall be sold by Congress from and afte1· the
admission of said State into the Union, after deducting all the expenses incident to
the same, Rb all be paid to the said State for the purpose of making public roads and
ca,nuls in the same, as the legislature shall direct: Provided, That the foregoing
propo ition herein offered are on the conditions that the said convention which shall
form the con titution of said State shall provide, by a clause in said constitution, or
an ordinance, irrevocable without the consent of the United States, that said State
shall never inte1Jere with the p1·imary disposal of the soil within the sarne by the United
tates, nor with any regulations Congress may find necessary for securing the title
in such oil to bona fide purchasers thereof; and that no tax shall be irnposed on landB
the property of the United States; and that in no case shall nonresident proprietors be
taxed higher than residents. (U. S. Stats., vol. 9, p. 58.)

MINNESOTA.

.,

[5 per cent.]

*

*

.,

~:m?· 5. _5th. That fi".e per cent of the net proceeds of sales of all publiclandslyif!g
w1tbm s:rnl tatc, wlnch shall be Rold by Congress after the admission of the said
tate into the Union, after deducting all the expenses incident to the same, shall be
paid to said tate for the purpose of making ·p ublic roads and internal improvements,
as the legislature shall direct: Pro1:idcd, The foregoing propositions herein offered
are on the condition that the said convention which shall form the constitution of
sajcl tatesball provide, by a clause in said constitution, or an ordinance, irrevocable
w1tbont the consent of the United States, that said State shall never inte11ere with the
prirnary disposal of the soil within the same by the United States, or with any regulations
ongress may find necessary for securing the title in said soil to bona fide purchasers
there.of; and that no tax sha:ll be impos~d on lands belonging to the United States j and
that m no case shall nonresident proprietors be taxed higher than residents. (U.S.
tats., vol. 11, p. 167.)
OREGON.

..

[5 per cent.]

*

5~b. ~bat five p~r centnm of the net proceeds of sales of all pnbliclands
lymg w1thm sa1<1 tate which shall be sold by Congress after the admission of said
, t~te into_ th
nion, after d au ctiug all. the expenses incid~nt to the same, shall be
paid to a!cl tate for th _purpose of makmg public roads and internal improvements,
a th l :ri lature shall dJTe_c~ : Providecl, That the foregoing propositions hereinbefor ff rPd are on the concht1on tha.t tho people of Ore on shall provide by an ordinanc , irr vocable without the con ent of the United States, that said State shall nevP.t
. EC,~-
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interfere with the primary disposal of the soil within the sarne by the United States, or with
any regulations Congress may find necessary for securing the title in said soil to bona
ficle purchasers thereof; and that in no case shall nonresident proprietors be taxed
higher than residents.
6th. And that the said State shall never tax the lands or the property of the United
States in said State. (U. S. S tats., vol. 11, p. 384.)
KANSAS.

[5 per cent.]

*

*

*

*

*

•

*

*

•

*

*

*

SEC. 3. 5th, That five per centum of the net proceeds of sales of all public lands
lying within said State which shall be sold by Congress after the admission of said
State into the Union, after deducting all the expenses incident t.o the same, shall be
paid to said State for the purpose of making public roads and internal improvements, or for other purposes, as the legislature may direct: Provided, That the foregoing propositions hereinbefore offered are on the condition that the people of
Ka11sas .shall provide by an ordinance, irrevocable without the consent of the United
States, that said State shall never inte1fere with the primary disposal of the soil within the
same by the United States, or with any regulations Congress may find necessary for
securing the title in the soil to bona fide purchasers thereof.
6th. And that the said State shall neve1· tax the lands or the property of the United
States in said State. (U. S. Stats., vol. 12, p. 127.)
NEVADA,

[5 per cent.]

*

•

SEC. 10. * * * That five per centum of the proceeds of the sales of all public
lands lying within said State which shall be sold by the United States subsequent to
the admission of said State into the Union, after deducting all the expenses incident
to the same, shall be paid to the said State for the purpose of making and improving
public roads, constructing ditches or canals, to effect a general system of irrigation
of the agricultural land in the State, as the legislature shall direct.
SEC. 4. 3rd, That the people inhabiting said Territory l'lo agree and declare that
they forever disclaim all right and title to the 11-nappropriated public lands lying with-in
said Territo ry, and that the sa1ne shall be and remain at the sofo and entire disposition of
the United States j and that the lands belonging to citizens of the United States
residin g without the said State shall never be taxed higher than the land belonging
to the residents thereof; and that no taxes shall be irnposed by sa,id State on lands or
property therein belonging to, or which rnay hereafter be purchased by, the United States.
(U. S. Stats., vol. 13, p. 30.)
NEBRASKA,

[5 per cent.]

•

•

it

SEC. 12. • * * That five per centum of the pfoceeds of the sales of all public
l ands lying within said State which have been or shall be sold by the United States
prior or subsequent to the admission of said State into the Union, after deducting all
expenses incident to the same, shall be paid to the said State for the support of
common schools.
SEC. 4. 3rd. That the people jnhabiting said Territory do agree and declai:e that
they forever disclaim ·all right and t'itle to the unappropriated public lands lying within
saicl Te1·ritory and that the sarne shall be and 'remain at the sole ancl entire disposition of
the United States, and that the lands belonging to citizens of the United States resid.
ing without the said State shall never be taxed higher than the lands belonging to
residents thereof; and that no taxes shall be imposed by said State on lands 01· property
therein belonging to, or which may hereaftm· be purchased by, the United States. (U. S.
Stats., vol. 13, p. 47.)
COLORADO,

[5 per cent.]

*

S1~c. 10. * * * That five per centum of the proceeds of the sales of all public
lan<ls lying within said State which shall be sold by the United States subsequent
to the admission of said State into the Union, after deducting all expenses incident
to the sarue, shall be paid to the said State for the purpose of making and improving
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public roads, constructing ditches or canals, to_effect a gener3:l system of irrigation.
of the agriculturnl land of the State, as the legislature shall direct.
SEC. 31·d. That the people inhabiting said Territory do agree and declare that they
forever disclaini all 1·ight and title to the unappropriated public lands lying within said Territory and that the same shall be and re1nain at the sole and entire disposition of the
nited States and that the land belonging to citizens of the United States residing
without the ~aid State shall never be taxed higher than the land belonging to residents thereof· and that no taxes shall be imposed by said State on lands or property
therein belongi~ig to, or which may hereafter be purchased by, the United States. (U. S.
Stats., vol.13, p. 34.)
CALIFORNIA.

[5 per cent.]

*

*

*

*

*

*

Be it enacted, * * * That the State of California shall be one, and is hereby
declared to be one, of the United States of America, and admitted into the Union on an
equal footing with the original States in an respects whateve1·.
SEC. 3. " " * That the State of California is admitted into the Union upon the
express condition that the people of said State, through their legislature or otherwise, shall never interefere with the primary disposal of the public lands within its limits,
and shall pass no law and do no act whereby the title of the United States to, and right to
dispose of, the same shall be impaired or questioned; and that they shall never lay any tax
or assessment of any description whatsoever 1ipon the public domain of the United States;
and in no case sh all nonresident proprietors who are citizens of the United States be
taxed higher than residents; and that all the navigable waters within the said State
shall be common highways, and forever free, as well to the inhabitants of said State
as to the citizens of the United States, without any tax, impost, or duty therefor.
(U.S. Stats., vol. 9, p. 453.)
NORTH DAKOTA, SOUTH DAKOTA, MONTANA, AND WASHINGTON.

[February 22, 1889, 25 Stats., sec. 13, p. 676.]
IDAHO.

[July 3, 1890, 26 Stats., sec. 7, p. 215.)
WYOMING.

[July 10, 1890, 26 Stats., sec. 7, p . 222.)

* * * That five per centum of the proceeds of the sales of public la.nds lying
within saitl tates, which shall be sold by the United States subsequent to the admission of said States into the Union, after <l.t'ducting all the expenses incident to the
sai:~.e, shall be paid to the said States to be used as a permanent fund, the interest of
which only shall be expended for the purpose of common schools within said States,
:Msp ectively.
EXIIIBIT

I.

[Senate Report No. 775, Fifty-second Congress, first session.]

The Committee on Public Lands having had under consideration S. 615, S. 430,
S.16 O, and S.1945, bills granting to each of the several States, North Dakota, South
Dakota, ·w yoming, and Montana, in the order of the numbers above given, 5 per
c~nt of the net proceeds of tho_sales of public lands therein; also S. 576 and S. 2394,
bills x:planatory of an act entitled ''An Act to settle certain accounts between the
nite1l , fates n.11<l the , tn.te of Mississippi and other States,'1 report the same back
t<? the nat r commending their indefinite postponement, and present an original
bill for a g neral law embracing the subject-matter of each and all of srtid bills,
and recomme1~d it passage. The title of _Raid bill is as follows: "A bill explanatory
of an act entitled 'An act to settle certam accounts between the United States and
th0 'tate of Mi i ippi and other , tates,' and for other purposos,' 1 and will be number cl, . 30 6.
I~ app ar that onrrr ss has, at different dates, beginning in 1802 in the ca ·e of
h10, ~ranted an_d all~wed to the several tates containing public lands, with the
xcept1on of Callforma, 5 per cent upon the net proceeds of tho sales of puhlic lands
therein.
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The act of March 2, 1855 (10 Stat., 630), required the Commissioner of the General Land Office to include in a statement of the 5 per cent due to the State of Alal>ama ''the several reservations undfr the various treaties with the Chickasaw,
Choctaw, and Creek Indians within the limits of Alabama, and allow and pay to the
said State 5 per cent thereon, as in case of other sales."
.
The act of March 3, 1857 (11 Stat., 200), in its first section required the Commissioner of the General Land Office to state an account between the United States and
Mississippi upon the same principles of allowance and settlement as provided in the
Alabama act of March 3, 1855, and to include in said account "the several reservations under the various treaties with the Chickasaw and Choctaw Indians within the
limits of Mississippi, and allow and pay to the said States five per centum thereon,
as in case of other sales, estimating the lands at the value of one dollar and twentyfive cents per acre, and in the second section extended the same principle of settlement
to the other States, and provided for estimating all lands and permanent reservations
at one dollar and twenty-five cents per acre."
The provisions of the said acts of 1855 and 1857 were carried into effect as regards
all the States then in the Union to which the 5 per cent grant had been made and
wherein Indian reservations existed. With regard to the States since admitted into
the Union it has been held by the executive officers that the provisions of said acts
are not applicable. The equality of the States is a fundamental principle of the
Government, and it maybe found running through all the legislation on the subject
of the public lands and grants to the States in connection therewith, as an established principle, that the States shall be treated alike, none being discriminated
against. It is accordingly the object of said Senate bill (No. 3086) to declare the
said. act of March 3, 1857, apP.licable to the States admitted into the Union since
March 3, 1857, namely, Minnesota, Oregon, Kansas, Nebraska, Nevada, Colorado,
South Dakota, North Dakota, Washington, Montana, Idaho, and Wyoming, the same
as is applied to States previously admitted, and to provide that said act "shall be
construed as embracing all lands in present Indian reservations in each of said
States, and all lands of former Indian reservations within the United States to
which the Indian title has been extinguished since the admission of said States, and
which have or shall be disposed of by the United States, for which it has or shall
receive cash for the benefit of the Indians upon such reservations; and the Commissioner of the General Land Office shall state an account between the United States
and each of the said States, estimating all such lands and reservations at $1.25 per
acre, and shall certify the same to the Secretary of the Treasury for settlement, to
be paid out of any money in the Treasury not otherwise appropriated."
The ownership of the lands constituting the public domain, embraced in cessions
from Great Britain, France, Spain, and Mexico, and from certain individual States of
the Union, were originally regarded as property to be disposed of for the common
benefit of the States, and when the States within the limits of which the lands were
situated were admitted into the Union there were stipulations made in the acts of
admission which were obligatory as contracts on the part of the several States and
the United States, among which the grant of the 5 per cent was included.
This grant was for 5 per cent of the net proceeds of the sales of the public lands.
At the foundation of this grant was the then established understanding that the
lands were to be disposed of for the benefit of the common treasury, and the stipulation for 5 per cent of the proceeds as originally understood amounted to a grant
of that percentage of the net proceeds of the sales of all the public lands at such
price as they would bring when so disposed of. This understanding was adhered to
substantially with regard to the great bulk of the lands during the earlier portion
of the history of the country, and the older States had the benefit thereof; but it
has since been departed from, and in view of the repeal of the general laws for the
sale of the public lands it is apparent that the States in which the lands lie will
hereafter realize but little, if any, benefit from the 5 per cent grant for which the
United States stipulated when they entered the Union, and in consideration of which
the States renounced all right to tax the public domain and bound themselves not
to interfere with the primary disposal of the soil by the Federalt•Governrnent.
But little land now remains subject to sale beyond what is embraced in the Indian
r eservations, the remainder of the public lands being, under the now established
policy, set aside for homes for the people, without price, and with no payment but
nominal fees. From the foregoing considerations it appears only equitable and just
that the newer States achp.itted into the Union since the 3d of March, 1857, should
receive the benefit of the same principles that were applied in favor of the older
States, previously admitted under the act of that date, in the adjustment of their
claims under the 5 per cent grant, so far as lands embraced in Indian reservations
shall be sold and the proceeds realized and applied for the purposes of the Federal
Government, whether in furtherance of its Indian policy or for any other purpose to
which they may be applied.
In the laws heretofore enacted on the subject there is none that prescribes a rule
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for determi ning precisely what expenses are to be deduct~d from t?e gro~s receipts
in a. r,ertaining the net proceeds from the sales of the public lands, out this has been
l ft to the varying opinions of the executive o~cers. But if the 1_n~thod_ he:etofore
obtaining of deducting all the expenses of makmg surveys: sustammg district laud
o.tfices, the General Land Office, and th~ Interior Department, rendered necessary for
carrying out the land ~a:ws generally, from the gross p~oceeds of the sales should be
continued in determmmg the net proceeds under this act, the aggregate thereof
might abs~rb the total proceeds of such sales, or at least leave very little from which
the tate could realize its 5 per cent. It is due therefore to the States to be affected
by this legislation that the Senate consider whether t?ey should be compelled to be~r
more than their share of the expenses, to be proportioned to the total expenses as 1s
the number of acres sold, frum which the gross proceeds arise, to the total number of
acres disposed of in all the prescribed methods during the period for which the account
is made up, and for which the total expenses are incurred, taking into account the
fact of the ~Teater expenses incurred per acre in making disposals under the settlement laws, m comparison with the amount of money produced, than in cash sales.
Your committee therefore recommends the passage of the bill, reserving the right
to present hereafter an amendment thereto prescribing a more definite and favorable
rule for determining the net proceeds from said sales.
'l'his l,ill bas been formulated so as to conform to the views of the Commissioner
of the General Land Office as expressed in hi.s reports on Senate bills Nos. 615 and
2394, dated February 7, 1892, and. March 18, 1892, and of the Secretary of the Interior
in bis reports on the same bills of March 4, 1892, and April 8, 1892, which are attached
to this report.
DEPARTMENT OF THE INTERIOR,

1'Vashington, March 4, 1892.
Sm: I am in receipt, byreference from you, of Senate bill No. 615, entitled ''A bill
granting to the State of North Dakota 5 per cent of the net proceeds of the sales of
public lands in that State."
I herewith transmit the report of the Commissioner of the General Land Office on
said bill, to which your attention is respectfully called.
The claim of the State of North Dakota for a per centum on lands embraced in
Indian reservations is based upon the same principle as that r ecognized in the act of
Mar ·h 3, 1857, and upon which an adjustment was made with the publici-land States
at that d:tte.
Owing to the fact that so large a quantity of the available public land in North
Dakota, outside the Indian reservation, was disposed of by the Government prior
to tho ao mi ·siou of the State into the Union, and owing to the further important
fact that uy the repeal of the preemption law the chief source of income from cash
al sis destroyed, it is probable that the amount actually received by the State a's a
p r c1::ut 11m of the cash sales will be a very limited sum.
Therefore, in reply to your request for an expression of opinion on the bill, I would
s::i.y th, t in my opiuion there is no objection to the passage of the bill. I would,
ho"'.ever, : co~m1end that the bill be amended aH follows : Strike out the provision
for mclu<.lrng m the account to be stated the allowance for land lo cated by military
bout1;ty-land ~arrants or Indian half-breed scrip, or granted to any Indian; also
provide that m case any of the lands included in the Indian reservations for which
a per entum is allowed shall hereafter be sold by the United States no per centum
shall be allowed for the same.
'
'l'he r asons for the proposed amendments are:
. Fir t. In locat ion by bounty-land warrants and scrip no purchase money is paid
rnto the Treasury, and I do not think it bas been the theory of past legislation that
a per ·entnm on the value of the land disposed of otherwise than for cash should be
paicl the 'tat e except in cases of l auds embraced in Indian reservations.
e ·oucl. It is po iule that tho lands embraced in the reservations may hereafter
be sold for ash b y tho Government, and if a per centum of the value of the land is
now ~rant d to the State no further allowance should be made except by an expres~
act of Congre s.
V ry r spectfully,
JOHN w. NOBLE, Secretary.

Hon. J. . D LPH,
Chairman Committee on Public Landa, United States Senate.

DICPARTMENT OF THE INTERIOR,

Washington, April 8, 18n.
I am in receipt, by reference from you, of Senate bill No. 2394 entitled "A
bll.1: explanatory of an act entitled 'An act to settl certain accounts 'between the
~.11ted 'tates and the tate of Mississippi and other tates,' and for other purposes,"
1th a. request for an expression of the views of this Department on the same.
. IR:
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I herewith transmit the report of the Commissioner of the General Land Office on
said bill.
In my report dated March 4, 1892, on Senate bill No. 615, which contained the same
general principles involved in this bill, I called attention to the advisability of inserting a proviso to the effect that if the Indian reservations were subsequently sold for
cash, 5 per cent of the cash sales should not go to the State.
The numuer of bills submitted containing provisions for the payment to States of
5 per cent of cash sales of ptiblic lands is evidence of a desire to arrive at some plan
of adjustment which will place the various States on an equal footing in respect to
this donation. Without discussing the question involve<l, which is one so entirely
within the provinc~ of Congress to determine, I would simply call attention to the
facts connected with the disposal of so much of the available lands situated in North
Dakota, South Dakota, Washington, Montana, Wyoming, and Idaho prior to their
admission into the Union, and to the further fact of the repeal of the preemption
law, the chief source of income from the sale of public lands.
Very respectfully,
JOHN w. NOBLE, Secretary.
Hon. J. N. DOLPH,
Chairman Comrnittee on Public Lands, United States Senate.

DEPARTMENT OF THE INTERIOR, GENERAL LAND OFFICE,

Washington, D. C., Feb1·ua1·y 7, 1892.
Sm: I have receiv.. d by reference from the honorable George Chandler, First
Assistant Secretary, of tlJe lltll ultimo, Senate bill No. 615, entitled "A bill granting
the State of North Dakota 5 per cent of the net proceeds of the sales of public lands
in that State,'' submitted by Hon. J. N. Dolph, chairman of the Senate Committee
on Public Lands, and referred to me as above for report in duplicate.
This bill provides as follows:
"That there be, and is hereby, granted to the State of North Dakota five per
centum of the net proceeds of the sales of public lands which have been made by
the United States, or may hereafter be made, in s;:i,id State. This act shall also
embrace and apply to all lands informer and in present Indian and ·h alf-breed Indian
reservations in said State; and the Commissioner of the General La.nd Office shall
state an account between the United States and said State for the five per centum of
the net proceeds of the cash sales of the public lands made therein, respectively, and
in so doing he shall estimate all lands in all former and present Indian and half-breed
Indian reserv~ttions in sa.id State, and all lands sold for or located with bounty land
warrants or Indian ha.If-breed scrip, or granted to any Indian and exempt from taxation therein, if witlJin the land grant or indemnity limits of any railroad at two
dollars and fifty cents per a.ere, and otherwise at one dollar and tweuty-fi.ve cents per
acre, and he shall certify to the proper accounting officers of the Treasury for settlement the amounts so ascertained, and the Secretary of the Treasury shall, out of
any money in the Treasury not otherwise appropriate<l., pay to said State the amount
so found due; the same to be expended for or dedicated to such uses and purposes as
the legislature thereof may hereafter designate."
The States of North and South Dakota were admitted into the Union November 2,
1889, under act of Congress approved February 22, 1889. (25 Stats., 680.) Section
13 of said act provides" That 5 per cent of the proceeds of the sales of public lands lying within said
Sta,tes shall be sold by the United States subsequent to the admission of said States
into thEI Union after deducting all expenses incident to the same, shall be paid to
said States."
Under this section accounts have been stated in favor of the States of North ancl
South Dakota, but not including any percentage on the sales of Indian lands, or npon
an estimated value of Jands embraced in warrant or half-breed Indian scrip or locations, or allotments, or grants to Indians, or of any other lands than those for which
the United States received payment under th e various laws for the disposal thereof,
by preemption, desert, or timoer entry, or homestead commutation.
The act of March 2, 1855, required the Commissioner of the General Land Office to
include in a statement of the 5 per cent due to the State of Alabama '(the several
reserv ations under the various treaties with the Chickasaw, Choctaw, and Creek
Indi ans within the limits of Alabama, and allow and pay to the said State 5 per cent
thereon, as in case of other sales. (10 Stats., p. 630.)
The a ct or March 3, 1857, required the Commissioner of the General Land Office to
state an account in favor of Mississippi "upon the same principles of allowance rtrnl
settlement as provided in the Alabama act of March 2, 1855, and that he be requirell
to inclu ile in ,; ·•i:l ac co11nt the several reservations under the various treati.es with

s.Rep.1-a2
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tho Chickasaw and Choctaw Indians within the limits of Mississippi, and allow and
pay to the said tate 5 per cent thereon as in case of other sales, estimating the
1 ,u<ls at the value of $1.25 per acre." Section 2 of said last-named act extended the
same principle of settlement to the other States and provided for "estimating all
land and permanent reservations at $1.25 per acre." (11 Stats., p. 200.)
Io the deci ion of the honora.ble Secretary of the Interior (Jacob Thompson) dated
March 20 185 it was held "that the lands within Mississippi, taken by locations
in satisf~ction' of Choctaw scrip under the act of Congress of 23d August, 1842, and
3d August, 1846, in ac'.justing the 5 per cent acco~nt of the}State, a!e to be r~gar~ed
as constituting a port10n of "the _several reservations und~r_the yanons treaties with
the Choctaw and Chickasaw Indians." In the same dec1s1on 1t was also held that
,, other States of the Union are all entitled to the same equal and liberal construction
in carrying the act of 1857 into effect.
Un<ler the acts and ruling qnoted adjustments were made of 5 per cent on the
value of Indian land and Indian scrip locations in favor of the several States, as
follows:
Alabama ...••....••..••••....•....••.............. . ...............•••. $128,336.42
Missi sippi ........... ....... ......................................... . 167,686.17
Ohio ...............................................................•..
850.73
Indiana .................................. ___ ......................... .
6,333.73
Illinois _.......•...•.................... -........... - -... -.........••.
2,609.66
Iowa ...........................•....................... ____ .......•..
7,562.94
18,94-7.86
41., 647.13

~t~~~~~r~

::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::

o accounts were stated in favor of Louisiana, Missouri, Arkansas, Florida, or
California under the act of March 3, ] 857, probably b ecause there were no Indian
reservations at that time within the limits of those States, excepting the latter11amed tate, which was not included in the 5 per cent grant.
The total area of lands embraced within Indian reservations in North Dakota at
the elate of admission into the Union was 5,861,120 acrfls. The estimated value of
such reservations, at $1.25 per acre, is $7,326,400, which, under this bill, would give
the tate $366,320. This amount would be further increased by the double minimum
Yalnation proposed for lands lying ''within the land grant or indemnity limits of
any railroad."
The aroas covered by warrant and scrip locations, Indian allotments and grants,
and lands sold for Indians h ave not been computed.
That portion of the present bill having reference to giving 5 per cent on the comput cl value of the Indian reservations is so general in the language employed that
it mirrht possibly be open to question whether it be the intention that it should apply
to p rmanent final reservations in the form of allotments to Indians in severalty,
according to the present policy of the Government, alone, or in addition to the large
tribal re rvations formerly or at present existing, an<l. if the latter, which have been
or ::ir like]y before a o-reat while to be relinquished by the tribes and alloted to individual Indiam; in everalty or otherwise, to be disposed of by the United States,
wh th r or not, after snch 5 per cent is paid on the computed value of the reservation land , an additional 5 per cent on the net proceecls of the disposals of the lands,
when o di posed of, is intended to be donated to the State.
In regard to the proposed grant of 5 per cent on the estimated value of lands
mbraced in location s of bounty-land warrants and Indian half-breed scrip, I would
rer r to the decision of the Supreme Court in the 5 per cent cases (110 U. S., 471), in
which the tates of Iowa and Illinois prayed for a writ of mandamus against the
ommi ioner of the General Land Office to require him to state an account under
the 5 per cent grant to tiaid States, to include 5 per cent of the value computed at
$1.2:' p r acre of land tliken up in said tates under nited States military bounty!and warrants, whereby t~10 court held that the grant made to these States did not
~ncln~l t_he amount o claimed. It would appear, therefore, that the grant proposed
m tb1s b11l so far as regarcls lands embraced in such locations, goes beyond what
wa granted to oth r tates a focludecl in the 5 per cent grant according to the
judgm nt of th executive officers, sustained by t hat of the Supreme Court.
I_ won_lcl add that I fincl in the r cords of this office no obstacle to the contemplated
1 0-1 lat1on, h nld ongre see proper to make the proposed addition to its donation to the tat .
The aid bill is herewith returned.
ery re pectfully,

The SECRETARY 011' TIIE INTERIOR.

THOS.

H. CARTER, Commissioner.
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Washington, D. C., March 18, 1892.
Sm: I have received by reference from the Honorable George Chandler, First Assistant Secretary, of the 7th instant, Senate bill No. 2394, entitled "A bill explanatory of
an act entitled 'An act to settle certain accounts between the United States and the
State of Mississippi and other States,' and for other purposes," submitted by Hon.
J. N. Dolph, chairman of the Senate Committee on Public Lands, and referred to me
as above for report in duplicate.
This bill provides as follows:
"That the act entitled 'An act to settle certain accounts between the United
States and the State of Mississippi and other States,' approved March third,
eighteen hundred and :fifty-seven, shall be, and is hereby declared to be, applicable
to the States admitted into the Union since March third, eighteen hundred and fiftyseven, namely, Minnesota, Oregon, Kansas, Nebraska, Nevada, Colorado, South
Dakota, North Dakota, Washington, and Montana, the same as it applied to States
previously admitted. The said act shall be construed as embracing all lands in
former and present Indian reservations in each of said States, and the Commissioner
of the General Land Office shall state an account between the United States and
each of the said States, estimating all such lands and reservations at one dollar and
twenty-five cents per acre, and certify the same to the Secretary of the Treasury for
settlement, to be paid out of any money in the Treasury not otherwise appropriated."
In reply, I have the honor to state that the general principle involved in this bill
is also embodied in several other bills already reported upon by me to the present
Congress, among which are Senate bills No. 615, No. 439, and No. 1945; and I beg
leave to invite attention to reports so made (especially tllat upon Senate bill No.
615) in connection with the bill now under consideration. The proposition to grant
the States 5 per cent upon the estimated value of all former as well as upon present
Indian lands is substantially the same in this bill as in those· above mentioned, and
seems to be such a departure from the course of former legislation as should doubtless receive the most careful consideration before adoption by legislative enactment.
The 5 per cent grant upon bounty-land warrants and scrip locations, etc., provided for in other similar bills heretofore considered is omitted in this, by so much
removing objections that might be urged against its passage.
I have nothing further to add respecting this bill to what was said in my report
of the 7th ultimo upon Senate bill No. 615.
Senate bill No. 2394 is herewith returned. •
Very respectfully,
Tnos. H. CARTER, Commissioner.
The SECRET.A.RY OF THE INTERIOR,

.Acts of Congress granting to the several States of the Union a certain per cent of the net
proceeds of the cash sales of the public lands.
Grant.

United States
Statutes.

States.
Per
cent.
Alabama ..••••••••••••••••.•••..•••••••••••.•••••••••••••••••••••
Do .....••..•••••.•..••••••.••••••.•••.•••••••.•••.••.•••.•••.
Do .•••.•••••.....•.••.•••.•.••..•••••••••..•••.•••...•....••.
Do .......................................................... .
Do ........................................................ ~ •.
Do .......•..••....•••.••..........••..••••.••.••...•...••••••
Arizona . . .......•.•.......••••............••..••........•........

Arkansas ..........••...................•......•.................
Do .....•....•..•....................................••....•••
Colorado .....................•..............•...................•
Florida ......................................................... .
Do ..................•............•............. ...........••.
Idaho ........................................................... .
Iowa ............................................................ .
Do ...........................•....•.......•...........••..•..
Do ...............•............•..............................
Do ..........•...............•.•...............•...•....•.....
Illinois ......................................................... .
Do ......................................•...........•.....•..
Indiana ......................................................... .
Do .......................................................... .
Do .•••..••.•••.....•.•...••••.•••.• . .•..••.••••.••.•.•.••••.•

2
3
3
3
5
10
5
5
10

5
5
5
5
5
5

5
5
5
10
3

5
10

Date.
Sept. 4, 1841
Mar. 2, 1819
May 3, 1822
.July 4, 1836
May 2, 1855
Sept. 4, 1841
Dec. 15, 1893
H.R.4393.
.June 23, 1836
Sept. 4, 1841
Mar. 3, 1875
Mar. 3, 1845
..... do ..... .
.July 3; 1890
Mar. 3, 1845
•••.. do ..... .
Dec. 28, 1846
Mar. 2, 1849
Apr. 18, 1818
Sept. 4, 18U
.A.pr. 11, 1818
Apr. 19, 1816
Sept. 4, 1841

Vol•
ume.
5
3
3
5

10
6
6
5

18
5

5

26
5
5
9
9
3
5
3
3

5

Page.
457
489
674
116
630
453
58
453
476
742
788
215
742
789
117
349
430
453
424
290
453
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Acts of Congress granting to the several States of the Union a cei·ta:in pe,· cent of the net
proceeds of the cash sales of the public lands-Contmued.
Grant.
States.

Kani:,as ...........................................•..............
Loui i-1iana ....................................................... .
Do .. ........................................................ .
MissOLLri. ................... . ............. •· ...... ... .. • • • •· •· •· •
Do ...............................•...........................
Do .......................................................... .
Do ...... ..... .................... .. ................ ......... .
Miss is ippi .................... , .............. . ................. .
Do ..•.. .•.. ...... . ......... .... .. ...... ...................••.
00 ... ........ .. ........ .. ....... .. ............. ......... .... .
Do ........•......... .. ...... .... ... ....•.... .. .•..• ... . .... ..
Do ....•......................................................
Do ...••......................................................

Mic~g~~::::::::::::::::::::::::::::::::::::::::::::::::::::::::
Minnesota ....••........................................••.......
Do .......................................................... .
Montana .. ....•..•.... ....... ................ ... ........ . ........
Nebraska .....•..................................................
Nevacfa, ... ...................................................... .
New:M xico ...••........... ..... ................................

Per
cent.
5
5
10
2
3
5
10
2
3
3

5
5
10
5
10
5
5
5
5
5
5

North Dakota . ............ : . . . . . . . . . . . • . . . . . • . . . . . . . . . • . . . . . . . . . .
5
Ohio.............................................................
3
Do...........................................................
5
Do.................................................... .. .....
10
Oklahoma. ............................................................. .

Date.
May 4, 1858
Feb. 20, 1811
Sept. 4, 18H
Feb. 28, 1859
May 3, 1822
Mar. 6, 1820
Sept. 4, 1841
..... do . .... .
Mar. 1, 1817
May 3, 1822
July 4, 1836
Mar. 3, 1857
Sept. 4, 184-1
June 23, 1836
Sept. 4, 184 1
Feb, 26, 1857
May 11, 1858
Feb. 22, 1889
.A.pr. 19, 1864
Mar. 16, 1864
.Jun e28, 1894,
H. R. 393.
Feb. 22, 1889
Mar. 3.1803
.A.pr. 30, 1802
Sept. 4, 1841
S.B.No.2512,
Fifty.third

United States
Statutes.
Volume.
11
2
5

11
3
3
5
5
3
3
5
11
5
5
5
11
11

25
13
18

Page.
270
643
453
888
674
547
458
(57
348
674
116
200
453
60
453
167
285
676
49
32

.......

·········-

25
2
2
5

676
226
175
453

11
25
28
25
9
9
26
5
5
5
5
5
5
5
5
5
5
5
5
5
5
5
5
5
5

384
676
107
676
58
233
222
453
453
458
458
453
453
453
453
453
458
453
453
453
453
453
458
458
458

...... . --··-····

g~i;!r:!:'.

!:ilW:::r~f~~~::~::::::::::: ~::::::::::::::::: :::::::::::::::

5
5
5
5
5
5
5
10
10
10

f:i :i ~~~~~:: : : : ::::::::: ::::::::: ::::::::: ::::::::: :::

10
10
10

~~f~nJj~j;~t;:::::::
:::: :: ::: ::::::::::::::::::::: :: :::::::::::::
ta.h ..........•.•..................•• •.. ........ .................

;fa~~£~~.:::::::::::::::::::::::::::::::::::::::::::::::::::::
Do . ...............•........•................ ......•...•..... .
Rhode Island ......................................... ..•...•... .
Connec icut ....•... .. ...........................................
New York .................................. .. ............ . ...... .

~~X~i2i~~:::::::::::::::::::::::::::::::::::::::::::::::::::
outh Carolina ....•..•.............•.••...••...•.•.......••••••..

10
10

10

10
1.0
10

i:~t'
t::ky.::::::::::::: ::::::::: :::::: ::::::: :: :::::::::: ::::::::
Vermont . ........... . .......................................... .

10
10

Tenness e ....•..........•.......... .•.•..••• ••..•.•.....•...••..
Maine .....................••...••...•.........••.....•..•.......
District of Columbia .....•••••.•......••.•..•••.....•....••..•...

10
10

10
10

sion.
Feb. 14, 1859
Feb. 2, 1889
July 16, 1894
Feb. 22, 1889
Aug. 6, 1846
May 29, 1848
July 10, 1890
Sept. 4, 1841
..... do .••...
... .. clo .... ..
•••.. do ..... .
•••.. do ..... .
..... do ..••..
.... . clo •••••.
..... do ..... .
•••.. clo ••••••
..... do •••••.
•••.• c1o ••.•••
•••. .do ..... .
.•... do .•••••
.... . do ..•...
•••.. clo ••••••
..... do ..... .
..... do .•.•..
•••.. do ..... .

OTE.-California. is the only State n;t mentionocl i11 this talilo.
See also pages 30 to 36 of Senate Report No. 1043, :Fifty-third Congress, third session.

[House Report, No. 1571, Fifty.second Congress, first session.]
[Jnno 3, 1892.-Cornmitt d to the Committee of tho Whole Ilouse on tho state of the, union and
ordered to be printed . Cr. ~1 ·Ra , from the Committee on the Public Laucls submitted the follow•
ing report to accompany ll. R. 0072.J

The Comruitt e on tbe Public Lands, to whom was referred the bill (II. R. 9072) to
finally adju t aucl s ttle th claim of Arkansas and othor States nndor the swampland grant , and for otb r purpo es, report the samo back to the House with recomm ndation that it do pa. s.
Tho act approv •d farrh 2, 1849 (9 tat. L., 352), granted to the State of Louisiana
tbe whole of the swamp and overflowed lands iu said State fouud unfit for culti-
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vation, with the e"Xception of those tracts fronting on rivers, creeks, bayous, etc.,
surveyed into lots or tracts under the acts of March 31, 1811, ancl May 24, 1824. (See
Appendix A.)
The act of September 28, 1850 (9 Stat. L., 519), (see Appendix B), granted to the
public-land States then in the Union the whole of the swamp and ovel'flowed lands
remaining unsold within their limits made unfit thereby for cultivation, and the
Secretary of t,he Interior was by the second section of saiu act plainly directed to
make out accurate lists and plats of the swamp lands and transmit the same to the
governors of the States interested. He failed to make such selections and segregation of the lands granted. This failure or neglect has been the source of a great
deal of controversy between the States and the Interior Department, and also of
much vexatious and expensive litigation between those claiming under the grant
and those adverse to it.
The Secretary of the Interior, instead of doing what the law intended be should,
allowecl the States the option of adopting one of two methods, as folJows:
(1) The field notes of Government survey to be taken as the basis of selections,
and all lands shown by them to be swamp or overflowed within the meaning of the
granting act to be placed in the lists to be reported to the General Land Office.
(2) The States to make the selections by their own agents and at their own cost,
and report the same to the surveyor-general with the proof of the swampy character of the land.
·
Alabama, Arkansas, Indiana, Louisiana, Michigan, Minnesota, Mississippi, Ohio,
. and Wisconsin have adopted method No. 1 and agreed to settle by the field notes.
Florida, Iowa, Illinois, and Missouri have adopted method No. 2 and make selections in the field.
The act approved March 12, 1860, extended the grant of September 28, 1850, to the
States of Minnesota and Oregon. California, by the act approved ·July23, 1866, was
granted the same character of lands within her limits, but the method of selecting
was much simplified in that act, and the adjustment has been ·much easier than in
the other fourteen swa.mp-land States.
The act of September 28, 1850, granted the whole of the swamp and overflowed
lands made thereby unfit for cultivation and unsold at that time to the States. It
was an unconditional grant in prmsenti and conveyed to the respective States all such
lands. Although the language of the grant is perfectly plain and unambiguous, yet
it has been the subject of consideration and construction in various courts, both
State and national. The scope and tenor of the decisions will clearly appear from '
the following quotation from the decision of the Supreme Court of the United
States in the case of Railroad Company v. Smith (9 Wall., 95):
"The act of September 28, 1850, was a present grant by Congress of certain lands
to the States within which they He, but by a description which requires something
more than a mere reference to their townships, ranges, and sections to identify them
as coming within it. * * *
"By the second section' of the act of 1850 it was made the duty of the Secretary of
the Interior to ascertain this fact, namely, what tracts were so swampy, overflowed,
and wet a,s that the major parts thereof were unfit for cultivation, and furnish the
State with the evidence of it. Must the State lose the lands, though clearly swamp
land, because that officer has neglected to do this f 'l'he right of the State did not
depend on his action, but on the act of Congress, and though the State might be
embarrassed in the assertion of this right by the delay or failure of the Secretary to
ascertain and make out lists of these lands, the right of the State to them could not
be defeated by that delay."
Again, in the case of French v. Fyan et al. (3 Otto, 169)! the court said~
"This court has decided more than once that the swamp-land act was a s-rant in
prcesenti, by which the title to those lands passed at once to the State in which they
lay, except as to States admitted to the Union after its passage."
See, also, in the same line and to the same effect the following cases: Railroad
Company v. Fremont County (9 Wallace, 89); Martin v. Marks (7 Otto, 345); decisions
of Secretary of the Interior, December 23, 1851 (1 Lester's L. L., 549) ;- April 25, 1862,
and opinion of Attorney-General, November 10, 1850 (1 Lester's L. L., 564).
Such have been the decisions of the courts without exception, the latest decision
being the case of the United States against Louisiana (127 U. s·., 182).
The following quotations are from the able a,n d exhaustive opinion of Justice Field
in the case of Wright v. Roseberry (121 U. S., 488):
.
The object of the grant, as stated in the act, was to enable the several States to
which it was made to construct the necessary levees an<l. drains to reclaim the lands;
and the act required the proceeds from them, whether from their sale or other disposition, to be used, so far as necessary, exclusively for that purpose. The earlv
reclamation of the lands was of great importance to the States, not only on account
of their extraordinary fertility when once reclaimed, but for the reason that until
then they were the cause of malarial fevers and diseases in the neighborhood.
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The language of the first section of the act indicates a grant in prresenti to each
State of lands within its limits of the character described. Its words "shall be and
are hereby granted" import an immediate transfer of interest, not a promise of a
transfer in the future. It was only when the other sections of the act were read
that a <1oubt was raised as to the immediate operation of the act. On the one hand,
it was contended that these sections postponed the vesting of title in the State until
the l ands granted were identified and a patent of the Uniteo. States for them was
i sued. On the other hand, it was insisted that effect must be given to the clear
words of the granting clause of the first section, which, ex vi termini, import the
passing of a present interest, and that in consistency with them the other provisions of the act should be regarded as simply providing the mode of identifying
the lands and furnishing documentary evidence of their id entification, and not as a
limitation upon vesting the right to them in the State, as this would make the investiture dependent upon the request of the governor, and not upon the act of Congress.
It was also urged that id entification of the lands could be made in a majority of
in stances from simple examination of them, and that no policy of the Government
could be advanced by postponing the passing of the title until the identification by
the Secretary of the Interior; and that the clause providing that upon the issue of
the patent the fee should pass, was merely declaratory of the nature of the title, the
patent operating merely by way of further assurance.
The qnestion thus brought to the attention of the Department, under whose supervision the act was to be carried into effect, was one upon which men might very well
differ, bnt after its solution had been reached, and the conclusion was acted upon,
necessarily affecting titles to immense tracts of l ands, there should be the clearest
evidence of error, as well as the strongest, reasons of policy and justice controlling,
before a departur:e from it should be sanctioned.

*

*

*

*

·)f

It is 1>lain that the difficulty of identifying the swamp and overflowed lands could
not defeat or impair the effect of the granting clause, by whomsoever such identifimition was required to be made. When identified, the title would become perfect,
as of the date of the act. The patent would be evidence of such identification and
declaratory of the title conveyed. It would establish definitely the extent and
boundaries of the swamp and overflowed lands in any township, and thus render it
unn c ary to resort to oral evidence on that subject. It would settle what otherwi miaht always be a mooted point, whether the greater part of any legal subdivi ion was so wet and unftt for cultivation as to carry the whole subdivision into the
Jist. The determination of the Secreta.ry upon these matters, as shown by the patent,
would be conclusive as against any collateral attacks, he being the officer to whose
supervision and control the matter is especially confided. The patent would thus
be an invaluable muni1nent of title and a source of quiet and peace to its possessor.
:But the right of the State under the first section would not be enl arged by the action
of the, ecretary, except as to land, not swamp or overflowed, contained in a legal
subdivision, as mentioned in the fourth section; nor could it be defeated, in regard
to the swamp and overflowed lands, by his r efusal to have the required list made
out, or the patent issued, notwithstanding the delays and embarrassments which
might ensue.
The conclusion which th e Land Department reached upon its examination of the
cha.meter of the grant soon after the passage of the act was that the title passed to
the , 'tat at the date of the act. In a communication to the Commissioner of the
General Land Office, under date of December 23, 1851, Mr. Stuart, then Secretary of the
lnterior, refe1Ting to the act of 1850 and the act of 1849 to aid Louisiana to drain her
swamp land , and stating tllat the :first question involved was as to the period when
th grants t?ok effect-whether at the date of the law or at the date of the approval
of th
lections by the Secretary-said: "In each case, the granting clause is in the
fir t , e tion, and the words employed, viz, 'are hereby granted,' seem to me to import
a <Yrant in prwsenti. rrhey confer the right to the land, though other proceedings are
nece a!y to perfec~ the title. When the selections are made and approved, or the
pat nt 1 , ued, the t1tle therefor becomes perfect, and has relation back to the date
of th grant." And, further, "As the grants are regarded as taking effect from the
<fate of_ the laws making them, respectively, and as vesting the inchoate title in the
, tate , it follows that any subsequent sale or location of swamp or overflowed lands
mu. t l held to be ill gal and the purchase money refund ed or a change of location
orcl r d." (L st rs Lan<l Laws, 549, o. 578.)
'
?'hi onstruction of th grant ha been followed by the Secretary's successors to
th1 cl ay. In a comrnuni ation to th Commissioner of the General Land Office,
April 19, 1 77
retary hnrz said: ''The legal character of this grant (of 1850) has
oft n been pa ed upon by the courts, and it bas been uniformily held that the act
~a a pres ·nt grant, v ting in the , 'tate, proprio vigore,, from the day of its date,
title to all the land of the particular de cription ther in designated, wanting nothing but the definition of the boundaries to make it perfect." And, therefore, he held
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that swampy lands were not, in March, 1853, when the preemption laws were extended
to California, public lands, and for that reason could not be entered a.nd sold under
those laws. ''The act of September 28, 1850," he added, "was notice to the world
that all of the swampy lands in California were thereby granted in prresenti to the
State, and were not subject to preemption, entry, or sale thereafter; and the person
who files a declaratory statement on lands actually swampy does so with full notice
that they are not public lands and that he can not obtain any right thereby." (Copp's
Public Land Laws, vol. 2, p.1048.)
In a communication to the Commissioner, of February 25, 1886, Secretary Lamar
said: "The principle has been formerly established by the decisions of the courts
and of this Department that the grant of sw,a mp lands made to the several States
was a grant in prresenti, and conferred a present vested right to such lands as of the
date of the grant, and that the field notes of survey may be taken as a basis in determining the character of the land if the State so selects." (Decisions of Department
of Interior, vol. 4, 415.)
A similar construction of the grant was given by Attorney-General Black in an
official communication to the Secretary of the Interior, under date of November 10,
1858. In February, 1853, Congress had made a grant of land to the States of Arkansas and Missouri to aid in the construction of a railroad, and under this grant a part
of the lands previously granted to the State of Arkansas by the act of September
28, 1850, under the designation of swamp lands, was included; and the question
asked of the Attorney-General was, which of the two acts gave the better title. In
repl y, he said: "Where there is a conflict between two titles ~erived from the same
source, either of which would be good if the other were out of the way, the older one
must always prevail; prior in tempo1·e potior est injure. This difficulty, therefore, is
solved if the mere grant [of 1850], as you call it, gave the State a right to the land
from the clay of its date. That it did so there can be no doubt. In an opinion which
I sent you on the 7th of June, 1857, concerning one of the same laws now under consifleration, I said that a grant by Congress does of itself, proprio vigore, pass to the
grantee all the estate which the United States had in t,he subject-matter of the g,:ai;.t,
except what is expr essly excepted. I refer you to that opinion for the reasons and
authorities upon which the principle is grounded. It is not necessary that .the
patent should issue before the title vests in the State under the act of 1850. The act
of Congress was itself a present grant, wanting nothing but a definition of boundaries to make it perfect, and to attain that object the Secretary of the Interior was
directed to make out an accurate list and plat of the lands and cause a patent to be
issued therefor. But when a party is authorized to demand a patent for land his
title is vested as much as if he had the patent itself, which is but evidence of his
title." (9 Opinions Attorneys-General, 254.)
The same view of the act as a present grant, vesting in the State from its date the
title to all the land within its limits of the particular description designated, wanting only a definition of boundaries to render the title perfect, was taken at an early
period by the highest courts of several States within which swamp and overflowed
lands existed. It was so held by the supreme court of Arkansas in 1859, in Fletcher
v. Pool, 20 Ark., lO0i,__in 1866 in Branch v. Mitchell, 24 Ark., 431, 444, and in 1874 in
Ringo's Executor v. ltotans's Heirs, 29 Ark., 56.
In Fletcher 1;s. Pool the court said: ''That the act was a present grant vesting in
the State, proprio vig01·e, from the day of its date, title to all the land of the particular
description therein designated, wanting nothing but the definition of boundaries to
make it perfect, no doubts can be entertained. The object of the second section was
not to postpone the vestiture of title in the State until a patent should issue, but
was t o provide for the ascertainment of bonndaries and to prevent a premature
interference with the lands by the State legislature before they were so designated
as to avoid mistake and confusion."
In Brauch vs. Mitchell the court said: "We continue satisfied with the decisions
heretofore made; and again hold that all the lands in the State, which were really
and in fact swamp and overflowed, and thereby unfit for cultivation, passed to and
vested in the State on the 28th of September, 1850. The case is the same as if the
grant had been of all the prairie land, or ,all the woodland, or all the alluvial land,
in the State; the difficulty of ascertainment of its character not affecting the question. The words of grant, the operative words, are direct and positive: 'Shall be
and the same are hereby granted to the State;' and the provision uf the second section, that the Secretary of the Interior should make out and transmit to the governor a list and plats of the land described, and at the request of the governor cause a
patent to issue to the State; and that 'on that patent the fee simple to said lands
shall vest in the said State,' can no more be held to limit the effect of the present
grant in the :first section, than if, in a deed, after immediate and express conveyance
of lands by some general description, it should be provided that when the numbers
should be ascertained an~ther deed should be made, 'on which the fee simple should
vest.' This would make the title of the State to any of the land depend on the
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request of the governor for a patent. The words of the second section must beheld
to be simply a definition of the nature of the title which the State took under the
gra.nt, and not a postponement of the period at which the title should vest." (Arkansas Rep., vol. 24, p. 444-5.)
.
And in Ringo's Executor v. Rotan··s Heirs the court held that the title of the State
to the swamp and over.fl.owed lands granted to her by the act of September 28, 1850,
accrued from the date of the act, and that a title derived from the State took precedence over a grant by the United States subsequent~ th~t ti°:1e..
.
The same view was held by the supreme court of Cahforma m 1858, m Owens v.
Jackson1 9 Cal., 322; and in Dickinson v. Somers, ibid.z 5fi4; and in 1864 in Kernan v.
Griffith, 27 Cal., 87; and in 1882 was assumed to be tile correct view· in Sacramento
Valley Reclamation Company v. Cook, 61 Cal., 342. In the :first of these cases, which
was an action for the possession of swamp and overflowed land held under a patent
of the State, the defendant demurred to the complaint, on the ground that it did not
show that the land had been surveyed and patented to the State. The demurrer was
sustained in the court below, but the supreme court reversed the decision, holding
that the State had the right to dispose of lands of that character granted to her by
tho act of 1850, prior to the patent of the United States. "'fhe act of Congress,"
said the court, "describes the land, not by specific boundaries, but by its quality,
and is a legislative grant of all the public lands within the State of the quality mentioned. The patent is matter of evidence and description by metes and bounds.
The office of the patent is to make the description of the lands definite and conclusive as between the United States and the State." The same conclusion was reached
in 1861 by the supreme court of Iowa, in Allison v. Halfacre, 11 Iowa, 450, which was
subsequently followed in all its decisions on the subject.
At a later day the supreme courts of Missouri and Oregon held the same doctrine.
(Clarksonv. Buchanan, 53 Mo., 563; Campbellv. Wortman, 58id., 258; Gastonv. Stott,
5 Oregon, 48.) The supreme court of Illinois, in 1863, expressed the same view in
Supervisors v. State's Attorney, 31 Ill., 68; then receded from it in Grantham v. Atkins,
63 Ill., 259; and, in 1873, in Thompson v. Prince, 67 Ill., 281; but returned to its first
conclusion, in 1875, in Keller v. Brickey, 78 Ill., 133.

*

*

*

*

*

*

*

The result of these decisions is that the grant of 1850 is one in prresenti, passing
the title to the lands as of its date, but requiring identification of the lands to render the title perfect; that the action of the Secretary in identifying them is conclusive against collateral attack, as the judgment of a special tribunal to which the
determination of the matter is intrusted; but when that officer has neglected or
failed to make the identification, it is competent for the grantees of the State, to
prevent their rights from being defeated, to identify the lands in any other appropriate mode which will effect that object. A r esort to such mode of identification
would also seem to be permissible, where the Secretary declares bis inability to certify tbe lands to the State for any cause other than a consideration of their character.
'.fhe legislation of Congress subsequent to the act of 1850, for the purpose of giving
it effect, has been in consonance with the view stated of the nature of the grant.
It has uniformly recognized the paramount character of the State's title, and has
endeavored to correct the evils which in many cases followed from the delay of the
Secretary of the Interior in identifying the l ands and furnishing to the State the
reg_uired lists and plats. The legislatures of the several States in which such lands
existed very generally themselves undertook to identify the lands and to dispose of
them, and for that purpose passed appropriate legislation for their survey and sale
and the issue of patents to the purchasers. Much inconvenience, and in many instances conflicts of title, arose between those claiming under the State and those
claiming directly from the United States. To obviate this, on the 2d of March, 1855,
Congress passed an act "for the relief of purchasers and locators of swa.mp and
overflowed lands." (10 Stats., 634, chap. 147.) The actprovidecl thatthe President
of the United tates Bhould cause patents to be issued to purchasers and locators
who had made entries of the public lands claimed as swamp and overflowed lands
with cash or land warrants, or scrip, prior to the issue of patents to States under
the act of 1850, "provided, that in all cases where any State through its constituted
authorities may have sold or disposed of any tract or tracts of such land to any
individual or individuals, and prior to the entry, sale, or location of the same under
the preemption or other laws of the United States, no patent shall be issued by the
Pre ident for such tract or tracts until such State through its constituted authorities
shall r lease its claim thereto in such form as shall be prescribed by the Secretary of
the Interior."
The act also provided "that upon due proof by the authorized agent of the State
or States, before the Commissioner of the General Land Office, that any of the lands
purcha ed were swamp lands within the true intent and meaning of the act aforesaid1 t)le purchase money shall be paid over to said State or States, and when the
lana.s have been l~ca.ted by warrant or scrip, the said State or States shall be author-

PROCEEDS FROM SALE OF PUBLIC LANDS.

63

ized to locate a quantity of like land upon any of the public lands subject to entry
at $1.25 an acre, or less, and patents shall issue therefor upon the terms and conditions enumerated in the act aforesaid/'
There is here a plain recognition of the prior right of the State to the swamp lands
within her limits, by the declaration that no patent of the UnHed States 8hall be
issued to purchasers from them of such lands without a release from the State, and
that, in case of completed purchases from them, the purchase money shall be paid to
the State, or if the purchase was made by warrant or in scrip, the State may locate
an equal quantity of land upon any other public lands subject to entry. By act of
March 3, 1857 (11 Stats., 251, chap.117), "to confirm to the several States the swamp
and overflowed lands selected under the act of September 28, 1850, and the act of
March 2, 1849," the act of March 2, 1855, was continued in force and extended to all
entries and locations of lands claimed as swamp, made since its passage.
While the act did not by legal subdivisions describe the land so that it could be
located, the third section fixed a criterion by which it could be easily ascertained
and found, to wit: ''All legal subdivisions, the greater part of which is [September
28, 1850] wet and unfit for cultivation/' To all such lands the title passed as of the
date of the grant.
The failure of the Secretary of the Interior to make the lists and plats, and his
action in a llowing the local land officers to continue to dispose of the lands granted,
became such a grievance that Congress passed two remedial acts referred to by Justice
Field. The first of tht~e was approved March 2, 1855 (10 Stat., 634), and granted
relief to the purchasers and locators of swamp and overflowed lands by giving the
States the purchase money for all such lands theretofore sold, and allowing dry Ian de
of like quantity for such as bad been otherwise disposed of. This ac_t was not made
prospective and continuing, as it ought to have been. (See Appendix C.)
Other difficulties arose about the selections ma<le by the States, and so Congress
again, on March 3, 1857 (11 Stat., 251), passed an act declaring that the selection of
swamp and overflowed lands granted to the States by the act of September 28, 1850,
theretofore made and reported to the General Land Office, so far as the same remained
vacant and unappropriated and not interfered with by actual settlement under existing laws of the United States, were confirmed and approved for patent, and it in
express terms extended and continued in force until that time the provisions of the
act of March 2, 1855. (See Appendix D.)
The status of the grant as it now exists and is construed by the Department may
be stated as follows:
(1) The swam p-land States to which the grant applies are entitled to all the swamp
and overflowed lands situated therein, as defined in the grant, not disposed of prior
to September 28, 1850, the date of the grant.
(2) The s-aid States are entitled to the purchase money for all such swamp lands as
were sold by the United States for cash from the date of the grant to March 3, 1857,
the date of the last indemnity act.
(3) They are entitled to have dry lands as indemnity for all such swamp lands as
were disposed of otherwise than by sale prior to March 3, 1857.
(4) No indemnity either in land or money is now allowed the States for swamp
lands that may have b een erroneously sold or disposed of by the United States since
the act of March 3, 1857. In all such cases the purchasers from the United Stat'es or
settlers under the public land laws, as the case may be, must lose the land or buy in
the title from the State or its grantee. All the Government can do is to refund the
purchase money without interest. When such purchasers or settlers are evicted, as
they often are, they come to Congress for relief or accept a return of the purchase
money they have paid, which may be refunded under sectioI.' ~362 of the Revised
Statutes. This bill, if it becomes a law, would give the pmuhase money to the
State whose land was erroneously sold and at the same time confirm the title to the
grantee of the United States, and thu_s end all trouble and litigation.
This is but simple justice to the purchaser and settler, and.cor:,ts the United States
nothing. · If the States are willing to make this settlement the United States certainly ought not to object.
The purpose of the committee is to end this matter, and they have therefore adopted
the suggestion of the Commissioner and fixed a· limitation of one year as the time
within which all claims shall be presented. Heretofore there has been no limitation.
New claims are being presented every year. Last year a large number were presented
and allowed, and they still continue to come in. In view of the fact that no lands
can be selected under this act that could not have been selected at any time since
the original grant, this limitation does not appear to be unreasonably short. Here is
what the Commissioner of the General Land Office said in his last report upon this point:
"For more than a decade the Government has, at great expense, employed special
agents to examine land selected in the manner indicated by the States and counties
upon which land or cash indemnity has been claimed. Notwithstanding the great
expense incurred, it does n•ot appear that the task is nearing completion. Under the
law as it is the work seems interminable. The Department is without authority to
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nrescribe any rule barring these claims by limitation. .A.s long as agents can be
secured, with the powerful incentive of a very large contingent fee to stimulate their
efforts, claims will continue to be presented, unless Congress passes a law fixing a.
date beyond which such claims shall not be recognized by the Government. Unless
such an act is passed, the present force of examiners in the field and the clerical
force in the General Land Office employed on swamp-land indemnity must be continued from year to year for an indefinite period of time.
"While a statute of limitation as to the time for selecting swamp land in place
might not stand the test of judicial scrutiny, Iam satisfied that Congress has the power
to pass a statute of limitation with reference to indemnity, whether in land or in cash.
"Considering the fact that about thirty-five years have passed during which these
cash and land indemnity claims might have been presented, it appears that the
p riod of three years more would be ample time within which all legitimate claims
conld be filed. I therefore earnestly urge that this matter be presented to Congress,
with the recommendation that an act be passed forever barring all claims for cash,
lands, or other indemnity under the swamp-land laws, after three years from the
passage of the act.''
The recommendation of the Commissioner was approved by the Secretary of the
Interior, who in his last report called attention to the necessity for the adjustment
of these grants in the following language:
"The Commissioner is of the opinion that within a period of three years all legitim~.te claims could be filed, and recommends legislation forever barring all claims for
cash, land, or other indemnity under the swamp-land laws, not presented within
three years from the date of the passage of such an act. As this privilege has existed
since 1858 the period of limitation suggested would give ample time for the assertion
of any claims not heretofore filed. There is necessity for Congressional action in the
matter of the adjustment of these grants, and it is recommended that the matter be
Rpecially called to the attention of Congress."
On the 31st day of May, 1892, the Commissioner of the General Land Office, in a
report to the Secretary of the Interior upon this subject, in responding to the follbwin~ inq niry: "The sum of $1,581,852.10 being the total amount of cash indemnity
p:nd nnder the acts of March 2, 1855, and March 3, 1857, to date; aH<l. your knowledge
ol' amount the pending indemnity claims will aggregate, all of which are under the
saicl act , together with the experience of the States in making recent claims, what
iu y our jndgment would be a fair estimate for the amount required to settle all
claims tllat might come before you under an act extending the provisions of the act
of March 2, 1855, to date, with a proviso limiting the time within which such claims
migbt bo filed, to two years from the date of the act ¥"-made the following answer:
"It would in my judgment be impossible to submit any estimate of tho amount
required which would be anything more than an unreliable approximation or a mere
conj cture. It may be suggested, however, as of the first importance to avoid openino- the door to a multitude of ungrounded claims against the Government, that, in
any measure for adjusting the claims of the States for swamp-land indemnity, the
following principles should he established, viz:
"(1) That under no circumstances shallmore than$2,000,000 be paid tJierefor, and if
that sum should be found inadequate to pay all the claims allowed, that, sum shall be
allowed to the soveral States pro rata according to the amount of the cbims allowed.
"(2) That all claims shall be presented for consideration within one year; all not
pre ented within same period to be barred.
"(3) 'l'hat all the costs of examining and passing upon claims based on l ands not
found to be swamp or overflowed shall be taxed by the Department to the States
presenting such claims, and deducted from any amount allowed to them as indemnity."
In view of the cash already paid as indemnity under the acts of March 2, 1855,
and March 3, 1857 (viz, $1,581,852.10), it would seem that the amount :fixed by the
Com~issione! ($2,~00,000) would be more than enough to satisfy all the just and
legal indemmty claims that maybe made for swamp la,nds disposed of by the Government since farch 3, 1857. This limitation as to amount will, as the Commissioner sugg sts, op~rate to prevent the :filing of any claims other than such as are valid and just.
The third recommendation by the Commissioner, of r equiring the States to pay
the c_o t of exa_mining all fraudulent or erroneous claims, which is embodied in the
pro".1 o to ~ect1on 4 <?f the bill, will protect the interests of the Government still
furtner a"'alll t the filmg of any but legal and just claims.
The fifth section authorizes the special agents cha.rued with the investigation ot 1:nvamp-land claims to administer oaths and providis a punishment for false
swearing.
THE ARKANSAS SETTLEMENT,

The fir t Rection of the bill relates alone to the State of Arkansas.
Th d bt dne from the tate of rkansas, as well as her claims against the United
Statcs1 are of long standing, and to some extent complicated and confused. In the
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rear 1838 the State borrowed the sum of $538,000 of the Smithsonian trust fund, and
issued five hundred $1,000 bonds, r edeemable October 26, 1861, and thirty-eight of
snch bonds r6deemable January 1, 1868. These and eighty-seven$1,000 other bonds,
held for the Indian trust fund, making in all the sum of $625,000, are now owned by
the United States, having been paid by appropriations for that purpose.
The Treasurer of the United States, in addition to the said bonds owned by the
United States, holds for the Secretary of the Interior, trustee of the Indian trust
fund, one hundred and sixty-eight $1,000 bonds issued December 13, 1872, redeemable January 1, 1900. (See Appendix E.) All sums that have accrued to the State
from all sources whatever since 1844, have been sequestered under section 3481,
Revised Statutes, to be applied on the said bonds of the State.
The State authorities insis·t that the sums thus retained, with what is fairly and
equitably due on the unadjusted swamp-land claim of the State, will more than pay
what she owes on the bonds. (See Appendix F.) Estimating the amount for the :fiscal
years 1889, 1890, 1891, and 1892, there bas ~teemed to the State from time to time, as
shown by the statement of the General Land Office from the records of adjusted accounts furnished the committee and printed with this report, the sum of $264,564.55 on
account of 5per cent of the net proceeds of the sale of public lands. (SeeAppendixG.)
The State is entitled to the sum of $10,307.80 for keeping United States prisoners
in the State prison under the order of President Johnson, dated February 5, 1867. A
copy of the order, and the correspondence explaining how this sum accrued, has been
furnished the committee and, together with the letters, is printed as Appendix H to
this report. There were two installments found due, but never paid, to the State
under the distribution act of September 5, 1841; one June 30, 1842, for the sum of
$4,482.79, and the other July 1, 1842, for $529.37, making a total of $5,012.16, also held
and should be applied on the bonds of the State.
The State claims and is entitled to a large amount of indemnity under the acts
approved March 2, 1855, andMarch3, 1857. Nothing haseverbeenallowedorcredited
to her on this account. The Interior Department admits that the State has a large
claim, but the amount has never been officially determined and credited on her debt.
From a statement furnished the Committee on Public Lands by the Commissioner
of the General Land Office during the Fiftieth Congress, it appears that the Government of the United States bas sold 200,750 acres of swamp land, the property of the
State, for which it received the sum of $196,990, and has also disposed of, for land
warrants, scrip, and homestead, 162,080 acres other ]ands, worth, at $1.25 per acre,
the sum of $202,600. The State insists that she should be credited with the sums so
received, as of the years in which the sales were made and allowed, $1.25 per acre
for such lands as were otherwise disposed of, making a total claim on this account
of $399,590. (See Appendix I.)
The committee do not find that the items used to make up this sum have been
allowed by the Department, but it does insist that when the·claim is compared with
the sums allowed to other States on the same account, that it . appears to be a very
fair and reasonable estimate.
The State made its selections properly and promptly, and yet there are still pend,
ing before the Interior Department claims for over 1,000,000 acres of land, besides thEi
said claim for indemnity. The State also insists that as a matter of common fairness
she ought to be credited with 5 per cent on lands entered under the homestead laws
and located with military bounty land warrants and scrip, estimated, at the minimum price for Government lands, $1.25 per acre. In 1836, when the State was
admitted into the Union, there was no way of disposing of public lands except by
cash sale or for warrants and scrip. The homestead law was not passed until 1862,
and the State, with such a contract as it made, does not think it just that the General Government should be allowed to adopt a policy that will have the P,ffect to
diminish the fund upon which she had a right to rely for the payment of the debt
in question.
The greater part of all lands disposed of in Arkansas within the last thirty year~
have been entered under the homestead law. Up to June 30, 1887, as flhown by the
letter of the Commissioner, the aggregate of such lands taken as homesteads anq
with bounty warrants and scrip was 7,795,451.02 acres. (See Appendix J.) For thi!I
land the Government received as fees the sum of $502,085. (See Appendix K.) Esti~
mating these lands at the minimum price then and now fixed by law, the State, H
her claim should be allowed, would be entitled to the sum of $487,215.65 more than
has been allowed on this account-nearly twice as much as she has been allowed on
sales under the present rulings. She is certainly entitled at least to 5 per cent of
the fees received by the Government for lands disposed of in the State.
The committee are aware that the Supreme Court, in the 5 per cent cases in 110
United States Reports, 471, has decided that the States are not entitled to the per,
centage on the value of lands disposed of by the United States in satisfaction o1
m~litary land warrants; but in view of the very able dissenting opinion of J ustic~
Miller, concurred in by Justice Field, and of the fact that the question of jurisdiC:

S. Rep. 226-5
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tion was not passed upon by the court at that time, the State does not regard that
ca e as finally settling tho matter. 'l'he claim for such a percentage on homesteads
has never been before the court, and besides, the personnel of the court has very
much changed since that decision was rendered.
Bnt whether the decision will be adhered to or not, is it right and just in a matter
of contract like this for the United States as one of the parties to insist upon so radical a change in the disposition of the lands, and against the right and objection of
the State, the other party, rely upon such a strict construction made by their own
courts The Government can afford to be fair with a State in matters of contract
and account like this.
Here is the contract which the Supreme Court in the said decision calls a compact:
"The act of June 23, 1836, for the admission of Arkansas (5 Stats., p. 58), says that
in lieu of the propositions submitted to Congress by the Territorial convention,
which are rejected, the following propositions are hereby offered to the general
assembly of t'he State of Arkansas for their free acceptance or rejection, which, if
accepted, shall be obligatory upon the United States. They were formally accepted
by the general assembly. So the propositions were the result of a negotiation. It
was a fair contract, entered into between parties authorized to contract. The third
i tem of the contract is as follows:
"' Third. That 5 per cent of the net proceeds of the sale of lands lying within the
said State, arrd which shall be sold by Congress, from and after the 1st day of July
next, after deJ.ncting all expenses incident to the same, shall be reserved for making
public roads and canals within the said State, under the direction of the general
assembly thereof, * * " Provided, That the five foregoing propositions herein
offered are on the condition that the general assembly or l egislature of the said
State, by virtue of the power conferred upon it by the convention which framed the
constitution of the sai<l State, shall provide by an ordin ance, irrevocable without the
consent of the United States, that the said general assembly of said State shall never
interfere with the primary disposal of the soil within the same by the United States,
nor with any r egulations Congress may find necessary for securiug the title in such
soil to the bona fide purchasers thereof; and that no tax shall be imposed on lands
tho property of the United States; and that in no case shall nonresident proprietors
be taxed higher than residents; and that the bounty land granted, or hereafter to be
granted, for military services during the late war shall, whilst they continue to be
helcl by the patentees or their heirs, remain exempt from any tax laid by order or
under the authority of the State, whether for State, county, township, or any other
purpose, for the term of three years from and after the date of the patents respectively.'
"It would appear from this that the State bas the right to tax all the lands of the
Government as soon as disposed of and has other rights as to the disposal, but in
consideration that she would agree by an ordinance, irrevocable without the consent
of the United tates, not to interfere with the primary disposal. nor tax nonresidents
higher than residents, nor to tax the property of the United States, nor lands granted
for military services for three years after the date of the patents, either for State,
county, or township purposes, there shall be paid to the State 5 per cent of the net
proceeds of the sale of lands lying within the said State, and which shall be sold by
Congress from and after the _1 st day of .July, 1836.
"Land warrants were receivable for public lands at $1.25 per acre. The homestead
was granted to all settlers who are qualified, upon the payment of certain fees and
fi.ve years' continuous residence and cultivation upon the lands. This was a·wise and
proper policy for Congress, but the same necessity for public roads exists in a country
settled under the homestead law as one sett,led under the preemption or graduation
laws. It is now admitted that it is the best disposition to make of public l ands, but
the State should not be cheated out of the 5 per cent of the value which she had
contracted for and had a right to expect. Many of the Western States settled prior
to tl~e pa sage of the homestead law, or principally under the preemption law, have
rec 1Yed large sums on such sales."
Exclusive of the 5 per cent on lands disposed of otherwise than by cash sales, the
claim of the ~tate may be stated as follows:
Five per cent fund. _____ ··---- .... ________ •••••••••••••••••••••••••••. $264,564.55
ash ind mnity for lands sold ... __ . ___ . __ ... __ ..... _. _____ .. ____ . ___ .. 196, 990. 00
Land ind mnity, at $1.25 p r acre .. ____ ... __ .... ____ .... _..... ____ ••. _ 202, 600. 00
Keeping nited tatespri oners _··· ·---···-···-·-···-·-·---· ·· ----·-- 10,377.80
Due under clistrilmtion act. _____ ·-·--· ______ ·---··____________________
5,012.16
Five p er cent on $520,085, fees for lands entered ...••..•. _• ..... _..• • • _.
26,004.22
Total . _____ . ______ ••• _. _. _.. ____ . _.. ___ . ________ .. ____ .. _.. __ •. _ 705,548.76
This ~tat ment does not includ anything for the 1,000,000 acres of land selected
a.nd cl:.m ned, nor for 5 per cent on the valuation of homesteads, or laud located with
warrants and scrip. (, 'ee Appendix L.)
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.A.

AN ACT to aid the State of Louisiana in draining the swamp l:tnds therein.

Be it enacterl by the Senate and Ho·use of Representatives of the United States of America
in Congress abaernbled, That to aid the State of Louisiana in constructing the necessary
levees and drains to reclaim the swamp and overflowed lands therein, the whole of
those swamp and overflowed lands, which may be or are found unfit for .cultivation,
shall b e, and the same are hereby, granted to that State.
SEC. 2. And be it further enacted, That as soon as the Secretary of the Treasury shall
be advised by the governor of Louisiana that that State has made the necessary
preparation to defray the expenses thereof, he shall cause a personal examination to
be made under the direction of the surveyor-general thereof, by experienced and
faithful deputies, of all the swamp lands therein which are subject to overflow and
unfit for cultivation; and a list of the same to be made out and certified by the deputies and surveyor-general to the Secretary of the Treasury, who shall approve the
same, so far as they are not claimed or held by individuals, and on that approval the
fee simple to said lands shall vest in the said State of Louisiana, subject to the disposal of the legislature thereof: Provided, however, That the proceeds of said lands
shall be applied exclusively, as far as necessary, to the construction of the levees
and drains aforesaid.
SEC. 3. And be itfU1·ther enacted, That in making out a list of these swamp lands
subject to overflow and unfit for cultivation, all legal subdivisions, the greater part
of which is of that character, shall be included in said list; but when the greater
part of a subdivision is not of that character, the whole ofit shall be excluded therefrom: Provided, however, That the provisions of this act shall not apply to any lauds
fronting on rivers, creeks, bayous, water courses, etc., which have been surveyed
into lots or tracts under the acts of third March, eighteen hundred and eleven, and
twenty-fourth May, eighteen hundred and twenty-four: And provided further, That
the United States shall in no manner be liable for any expense incurred in selecting
these lands and making out the list thereof, or for making any surveys that may bo
1
required to carry on t tlie provisions of this act.
Approved, March 2, 1849.
.APPENDIX

B.

AN ACT to ellable the State of Arkansas and other States to reclaim the "swamp lands'' within
their limits.

Be it enacted by the Senate and House of Representatives of the United States of .America
in Congress assembled, That to enable the State of Arkansas to construct the necessary levees and drains to reclaim the swamp and overflowed lands therein, thew hole
of those swamp and overflowed lands made unfit thereby for cultivation, which shall
remain unsold at the passage of this act, shall be, and the same are hereby, granted
to said State.
SEC. 2 . .Antl be it further enacted, That it shall be the duty of the Secretary of the
Interior, as soon as may be practicable after the passage of this act, to make out an
accurate list and plats of the lands described aforesaid, and transmit the same to the
governor of the State of Arkansas, and at the request of said governor cause a patent
to be issued to the State therefor; a11d on that patent, the fee simple to said lands
shall vest in the said State of Arkansa,s, subject to the disposal of the legislature
thereof: P1·ovided, however, That the proceeds of said lands, whether from sale or by
direct appropriation in kind, shall be applied, exclusively, so far as necessary, to the
purpose of reclaiming said lands by means of the levees and drains aforesaid.
SEC. 3. And be itfiwther enacted, That in making out a list and plats of the land
aforesaid, all legal subdivisions, the greater part of which is "wet and unfit for cultivation," shall be included in said list and plats; but when the greater part of a
subdivision is not of that character, the whole of it shall be excluded therefrom.
SEC. 4. And be it further enacted, That the provisions 0f this act be extended to,
and their benefits be conferred upon, each of the other States of the Union in
~hich s uch swamp and overflowed lands, known as designated as aforesaid, may be
situated.
Approved, September 28, 1850.

.APPENDIX

C,

AN ACT for t.he relief of purchasers and locators of swamp and overflowed lands.

SEC. 1. Be it enacted by the Senate arid Bouse of Representati1:es of the United States of
America in Congress assembled, That the President of the United States cause patents
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to be issued, as soon as practicable, to the purchaser or purchasers, locator or locators, who have made entries of the public lands, claimed ass wamp lands, either with
cash, or with land warrants, or with scrip, prior to the issue of patents to the State
or States, as provided for by the second section of the act approved September
twenty-eight, eighteen hundred and fifty, entitled "An act to enable the State of
Arkansas and other States to reclaim the swamp lands within their limits," any
decision of the Secretary of the Interior or other officer of the Government of the
United States to the contrary notwithstanding: Provided, That in all cases where
any State, through its constituted authorities, may have sold or disposed of any tract
or tracts ofland, to any individual or inuividuals, prior to the entry, sale, or location
of ti.le same, under the preemption or other laws of the United States, no patent
shall be issued by the President for such tract or tracts of land, until such State,
through its constituted authorities, shall release its claim th ereto, in such form as
shall be prescribed by the Secretary of the Interior: And provided further, That if
suoh State shall not, within ninety d ays from the p assage of this act, through its
constituted adhorities, return to the General Land Office of the United States a list
of all tbelands sold as aforesaid, together with the dates of such sale, and the names of
the purchasers, the patentR shall be issued immediately thereafter, as directed in the
foregoing section
, SEC. 11. And be it further enacted, That upon duo proof, by the authorized agent of
· the State or States, before the Commissioner of the General Land Office, that any of
the lands purchased were swamp lands, with '. n the true intent and meaning of the
act aforesaid, the purchase money shall be paid over to the State or States; and
where the lands have been located by warrant or scrip, the said State or States shall
be authorized to locate a quantity of like amount upon any of the public lands subject to entry, at one dollar and a quarter per acre, or less, and patents shall issue
therefor, upon the terms and conditions enumerated in the act aforesaid; Provided,
however, That the said decisions of the Commissioner of the General Land Office
shall be approved by the Secretary of the Interior.
Approved, March 2, 1855.
APPENDIX D.
AN ACT to confirm to the several States the swamp and overflowed lands selected under the act of
September 28, 1850, and act of March 2, 1849.
1

Be it enacted by the Senate and House of Representatives of the United States of America
in Congress assembled, That the selection of swamp and overflowed lands granted
to the several States by the act of Congress approved September 28, 1850, entitled
"An act to enable tho State of Arkansas and other States to reclaim the swamp lands
within_t~eir l!mits/' ~nd the act of March 2, 1849, entitled "An act to aid the State
of L~u11na;11a_ m drammg the swamp lands therein," heretofore made and reported to
the Comm1ss1oner of the General Land Office, so far as the same shall remain vacant
and unappropriated, and not interfered with by an actual settlement under any
existing law of the Unitecl States, be, and the same are hereby, confirmed, and shall
b_e approved and patented to the said several States, in conformity with the provis10ns of t~o act aforesaid, as soon as may be practicable after the passage of this
law:. 1:rovided, however, That nothing in this act contained shall interfere with the
prov1s1ons of the act of Congress entitled "An act for the relief of purchasers and
loca~ors of swamp_ and ?ver:fl.owed lands," approved March 2, 1855, which shall be,
and 1s hereby, contrnued m force, and extended to all entries and locations of lands
claimed as swamp lands made since its passage. _
Approved March 3, 1857.
APPENDIX

E.

Bonds of the State of .,frlcansas in custody of the Treasury of the United States.
Date of bond.

Kind.

Rate ofin ..
terest.

Title of loan.

Underact
of-

P er cent.
6 Funded debt . _____ .. __ .. Apr.. 6, 1869
6 ...... . .. do .. __ ................ --......
'Do.
5 Arkansas State bond .. Nov. 2, 1836
6 . _.... . do .. _..... _.. _.... ____ ... Oct. 20, and
Dec. 10, 1837
Do .. __ .... ___ .. _.... _.... _................. . do ...... -- .... -- .. -- .. -- .
O .. ....... do ___ ........................ _................. .
6 .......... do·-- .. ---·-·····-- Dec. 18.1837
6 .. _...... do .. --------· .. ····Do.
6 .. --- .. do....................
Do.

December 13, 1872 ........ -........ Coupon ........ - ........ _... _....
Do . . ...... .. ...... ...... -- .......... -...... . . . do ... - ....... _.. _.. _.. _.. _
Jan uary 1, 1838 .... - .... -- .......... Registered ...... - ...... _.. _....
Do .... . ........ - .. .. --- ...... ___ .... Coupon ...................... -....
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Bond8 of the State of .Arlcansa8 in cnstody of the Treasury of the United States-Cont'd.
Redeemable.

Numbers.

2099 to 226G
Janna~.~·.~~~~::::::::::::::::::::::::::::::::::::::::::::::::: 2267 to 2350
99, 100, 115
1 to 200
Do ... ............•.•.•..................................... 201 to 500
January 1,1868 ................................................ . 282 to 294
Do ...•••..•••........•••................................... 359 to 373
Do ......•...••••••••••............•..••.•..••...••..••...•. 401 to 410

Par valne.

Amount.

$1,000
1,000
1,000
1,000
1,000
1,000
1,000
1,000

*$1G8, 000
184,000
t3, 000
::200, 000
+300, 000
~ 13,000
n5, ooo

Total. ....••••...•••......•...•.•....... • • • .. • • . • • • • • • • • • • • • • • • • • • • • • • • • · · · · • · • • • • • •

793,000

i~~i::12i:m::::::::::::::::::::::::::::::::::::::::::::::::::

po, ooo

"'Held for Indian trust fund.
·· Held for United States. :Formerly belonged to Indian trust fund.
Held for United States. Formerly belonged to Smithsonian Institution.

APPENDIX

F.

HON, W, H, HALLIBURTON'S STATEMENT OF THE CLAIMS OF THE STATE OF ARKAN~
SAS AGAINST THE UNITED STATES.

By virtue of the compact entered into between the Un ited States aml the State ot
Arkansas under act of Congress approvec123d of J nn e, 1836, the State of Arkansas to
receive "5 per cent of the net proceeds of the sale of lands lying within the said
State," on condition that said State sho uhl "never interfere with the prima:ry dis•
posal of the soil within the same by the Un ited States, nor with any regulation Con•
gress may find necessary for securing title in such soil to the bona fide purchasers
thereof~ etc."
The total land surface of the State of Arkansas, according to th e report of the Land
Department of the United States, as shown o_u page 1190 of History of the Public
Domain, is 53,04-5 square miles, equal to 33,948,800 acres.
Of these lands the United States has, by sales, grants, donations, etc., disposed of
16,258,813.63 acres, leaving a balance of 17,689,986.37 acres, from which balance
deduct 1,013,528.52 acres for swamp lands claimed by the State, as hereinafter shown,
and we have 16,676,465.85 acres, on whi ch the Sta.te claims 5 per cent of the net proceeds of sales thereof.
At the date of the compact the minimum price of a.11 the l an(1s in the State was
$1.25 per acre, and by an act of Congress approved March 3, 1857, as quoted a1v:l
referred to on page 724 of History of the Public Domain, it was made the duty of
the Commissioner of the General Land Offfice in stating accounts between the
United States and the States entitled to this fund "to allow and pay to each State
such amount as should thus be found clue, estimating all l ands and permanent
reservations at $1 .25 per acre.
Estimating the 16,676,465.85 acres at $1.25 per acre, wehavetbesumof$20,845,582.31,
less expenses of surveying ::.nd selling the same, on which to claim the 5 p ercent under
the compact.
By reference to page 192, History of the Public Domain, it will be seen that the
average cost of "surveys and disposition from 178f> to 1880" of the public l ands is
6.2 cents per acre; this gives the snm of $1, 033,940.80 as total cost of surveying and
selling the 16,676,465.85 acres, which sum deducted from the sum of $20,845,582.31,
the estimated value of the lands, leaves the sum of $19,811,641.43. on which the State
claims 5 per cent.
,
This gives the State the sum of $990,582.07. Of this sum the State has received
$68,177.16, leaving balance duo tho State on th e5 per cent fund the sum of $922,404.91.
To the foregoing must be added the sum of $5:012.16, under the distribution act of
Congress, approved the 4th of September, 1841, and the sum of $10,377.80 due the
State for keeping United States prisoners in the State prison, under Executive order
dated 5th of February, 1867.
SWAMP LANDS.

l By virtue of the provisions of section 1 of the act of Congress, 28th of September,
1850, commonly known as the swamp-l and act, Congress granted to the State of
Arkansas "the whole of the swamp and overflowed lands made unfit for cultivation"
then remaining unsold in the State, to be selected and reported to the Land Department of the United Statei under the direction and supervision of the Department o.t
the Interior.
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Under this act and instructions from the General Land Office, the constituted
authoritie of the State of Arkansas, prior to the 5th of October, 1854, selected and
reported to the General Land Office 10,324,915.75 acres. (See report of swamp land
commi sioners of October 5, 1854, page 9.) Of these lands the CommisRioner of the
General Land Office acknowledges the receipt and filing oflists containing 8,652,472.93
acres, and bas approved for confirmation and patents 7,638,944.41 acres, leaving a.
balance of 1,013,528.52 acres acknowledged as having been received by the Department, as shown on page 697 of History of Public Domain.
The difference between the number of acres r eporte1l by the State authorities and
acknowledged by the United States 1s 1,672,442.62 acres. And that between the
number of acres reported and approved is 2,685,971.34 acres.
Tho cause of this difference the State bas no rueans of knowing, but her authorities are advised that several lists of swamp lands, embra cing n, large number of acres,
are now among the arcbivee of the General Land Office and have been for year , but
failing to have any official evidence of receipt and filing indorsed on them, are
rej ected.
A large number of acres embraced in the list selected and reported to the General
Land Office, and suspended, has been sold by the United States for cash, Ian cl scrip,
and military land warrants, for which tho State of Arkansas claims indemnity
under acts of Congress 2<1 March, 1855, and 3d March, 1857.
Accepting tho acreage suspended (1,013,528.52), or the value thereof, as all that is
coming to the State under tlie swamp-land grants, she will be entitled to a credit of
$1,266,910.65, valuing the lands at $1.25 per acre 1 that being the minimum price of
the lands.
To this must be added the sum of $8,947.72 for 7,158.18 acres of seminary, internal
improvements, and public building l ands, at the value of $1.25 per acre, yet due the
State uuder the various grants.
RECAPITULATION OF CREDITS.

Amount claimed by the State on account of tho5 per cent fond ..•••••
Amount due under distribution act ............................•••.•.
For keeping convicts in the State's prisou .......•...................
Amount claimed for swamp lands ..••.•••••.•••••••••...•...•••.....

$922,404.91
5,012.16
10,377.80
1, 266, 910. 65
2,104,705.42

Taolo showing the number of acres in the State of Arkansas and dis•
po 1tion of same:
Total land surface, square miles ......... ......•..... _......••.••
Total n nm her of acres ...........•.•.•...••...• __ ...•...• _•...• •
See Public Domain, page 1190.
Number of acres on which the State is not allowed 5 per cent, as shown
by the following, viz:
Cash sales prior to July, 1836 ..•.•. ...• •.. ..•.........•.....••••.
Military service .......•.......................•.•...•..• __ ..•• __ ••
'ommissioner's Report, 1867, page 186.
Swamp lands approved to June 30, 1882 :
Public Domain (page 1249) ...••..........•..........•....•••••••
Iut rnal improve1nents ....•••...••• ...••••......••••........••••.
Public Domain (page 255):
·
Sixteenth section, Public Domain, page 228 ...............••.....
eminary (72 sections), Public Domain, page 228 ............•....
Indian scrip ..............................................••....
Commissioner's Report for 1867, page 188.
Poblit: bnil<lings (Commil:,sioner's Report for 1867, p.189) ..•••........
Grants to individuals and companies (Commissioner's Report for 1867,
p. 189) ..................................... · · · · · · · · · · · · · · · · · · · · · · ·
Privato land claims (see Commissioner's Report for 1867, p. 189) ..... .
Deaf and Dumb Asylum of Kentucky (see Commissioner's Report for
1 67 p. 1 9) ..... . ................................................ .
Railro ad grauts to June 30, 1882 (see Commissioner's Report for 1886,
p. 292) .•••• , ••••• , , •••• , , ••••••• _•••.•••••••••• •. ..•..••••.••••...

Le the numb rof acres due th , tate for seminary internal improvement, and public building lan ds ........••••.. .•• '.•••••..••••.••• _.

53,045
33,948,800

1, 871, '.~83. 87
2,258,146.92
7,639,794.39
500,000.00
886,460.00
46,080.00
275,972.64
10, 600.00
139,36G.25
118,451.12
2,097.43
2, 517, 718. 69
16, 265, 971.. 81
7, 158.18

16,258,813.63
Swamp lands selected a,n d reported to the Commissioner of the General Lancl ffi·e y tcluetbe 'tate ..............•••••.••••.•••••... 1,013,528.52
:
.Pnuli Domain, p. -.
Number of acres on which 5 per cent is claimed •••••••••••••••••••••• 16,676,465.85
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Swamp lands:
Number of acres reported by the State authorities to 5th of October, 1854 (see report of swamp la.nd commissioners October 5,
1854, p. 9) .............•.••••. ····-- •••••••••••••••••••••••••• $10, 324,915.75
Number of acres approved...................................... 7,638,944.41
Balance . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . 2, 685, 971. 34
Number of acres selected and reported as acknowledged by General
Land Office..................... ..................... ............. 8,652,472.93
Number of acres approved (see History of Public DomainJ p. 697) •• • • 7,638, 944. 41
1, 013, 528. 52
The following table will show the claim of the State, allowing the same rate of
interest as the bonds bear, calculated from the year the sales were made:
.
Amount cash indemnity...... . • • • • • . . . . • . . . . • • . . . • • • . . . • • . . . • • • . . • • • • $195, 290. 00
Interest on same ..•...•• 4.......... . . . . . . . . . . . . . . . . ... . .. . ... . . . . . . . . .
389, 121. 30
Five per cent fund ....••..••.. ~ .......................... ~-··........
188,775.02
Interest on same.............................. .......................
846,683.64
Amount land indemnity..............................................
202,·600. 00
Interest on same................ ......................... ............
290,464.84
United States prisoners............ .. . . . . . . . . . . . . . .. . . . . . . . . . . . . • . . .. .
10, 377. 80
Sixteen years' interest on same.......................................
9,962.68
. Under distribution· act... . ........ ...................................
5,012.16
Forty-six years' interest on same......................................
13,833.55
Seminary lands....................... ...............................
8,947.72

Total .•••••••••• ;. ••••••••••••...•...••.•.•••.•••••••••••• ·•.•••• 2; 161,067, 71
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Statement of the amount accruing to the State of .Arkansas on account of 5 per cent of the
net proceeds of the sales of public lands in said State f1·om July 1, 1836, to June 30, 18871
as appears from the 1·ec01·d of adjusted accounts in. the General Land Office; also the
estimated amount accruing for the fiscal year 1888 not adjusted.
No.of
report.

Dates covering time of adjustment.

.Amount.

·•-

4464
4902
5293
5711
5828
6086
6208
6474
7152
7774
8475
9227
10099
11115
11528
11982
13468
16045
17727
29746
32485
33063
34025
36010
41837
41837
41837
42543
45227

July 1,1836, to December 31, 1839 ............................................. .
January 1, 1840, to December 31, 1840 ........................................ ..
January 1, 1841, to June 30, 1842 .............................................. .
July 1, 1842, to June 30, 1843 .................................................. .
July 1, 1843, to December 31, 1843 ............................................. .
January 1, 1844, to June 30, 1844 .............................................. .
July 1, 1844, to December 31, 1844 ............................................. .
January 1, 1845, to December 31, 1845 .......................................... .
January 1, 1846, to December 31, 1846,_.......................................... .
January 1, 1847, to December 31., 1848 .......................................... .
January 1, 1849, to December 31, 1849 .......................................... .
January 1, 1850, to December 31, 1850 .......................................... .
January 1, 1851, to December 31, 1851. ......................................... .
January 1, 1852, to December 31, 1852 .......................................... .
January 1, 1853, to December 31, 1853 .......................................... .
January 1, 1854, to December 31, 1854 .......................................... .
January 1, 1855, to December 31, 1856 .......................................... .
January 1, 1857, to December 31, 1859 .......................................... .
January 1, 1860, to December 31, 1860 ......................................... ..
January 1, 1861, to December 31, 1861. ......................................... .
Jan nary 1, 1862, to June 30, 1880 ............................................... .
July 1, 1880, to June 30, 1881. .................................................. .
July 1, 1881, to June 30, 1882 ................................................... .
July 1, 1882, to June 30, 1883 .................................................. ~.
July 1, 1883, to June 30, 1884 .................................................. ..
July 1, 1884, to June 30, 1885 .......................................... ·........ ..
July 1, 1885, to June 30, 1886 .................................................. ..
July 1, 1886, to June 80, 1887 ................................................... .
J ·u1,y 1, 1887, to June 30, 1888 ................................................... .
Estimate of amount due for fiscal years 1889 to 1892 .......................... .

$58,459.16
6,3ll. 68
3,634.21
1,830.72
1,019.78
1,132.85
1,788.76
870. 62
2,609.28
10,196.73
3,009.71
3,617.06
8, 94]. 60
3,271.60
10,188.69
8,313.15
18,700.79
65,941.81
19,634.75
1,789.43
485.41
1,592.13
3,280.15
6,293.56
2,852.89
1,575.53
1,581.63
13,943.60
5,197.07
1,500.00

Total . . • • • • .. .. .. • .. .. • .. .. • • • • • .. • • • .. .. .. .. .. .... .. .. .. • • .. .. .. .. ... .. • .
'

264, 564. 55

.

DIVISION 01' .ACCOUNTS, GENERA.L LAND OFFICE,

s. Rep. 1--aa

June l, 1891.
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l'OR KEEPING MILITARY PRISONERS.
DEPARTMENT OF JUSTICE,

Washington, August 17, 1888.
Sm: Referring to yonr letter of the 1st of May last, herewith is inclosed a. copy of

a letter from the Second Auditor of the Treasury, dated the 10th instant, respecting
the support of military prisoners since July 1, 1867.
Very respectfully,
G. A. JENKS, .Acting Attorney-General.
J. Hon. THOMAS C. McRAE,
rHouae of Representative,.

TREASURY DEPARTMENT, SECOND AUDITOR'S Oll'FICB,

Washington, D. C., August 20, 1888.

,. . Sm: Referring to your verbal inquiry as to payments made by the United Statee
for keeping military prisoners in the Arkansas State penitentiary, I have the honor
to inform you .that on further examination I find that the sum of $10,800, being the
aggregate of seven accounts for keeping prisoners from July 1, 1871, to March 31,
1873, was not paid to the State of Arkansas or to the authorities of the penitentiary,
but was disposed of as follows:
Pe.id to the Treasurer of the United States and deposited in the Treasury
as a payment by the State of Arkansas on account of interest due on
certain bonds guaranteed by it and held in trust by the United States
for the benefit of the Chickasaw Indian Nation ...•..........•........ $10,377.80
Paid to C. Dela.no, Secretary of the Interior, being amount due on the
funding of 90 bonds of the State of Arkansas.........................
422. 20
Total . . • • • . . . • • • • •• • • • • . . . . • • . • . • • • • . . • • • . . . . . . . . . . . . . . . . • • • . • . . .

•

•

•

•

•

10, 800. 00

•

•

I also inclose for your information a copy of the Executive order designating the
State penitentiary of Arkansas as a. place of confinement for military prisoners.
Respectfully, yours,
J. B. C.ilDWELL1 .Acting .Auditor.
Hon. THOMAS C. McRAE,
Hou,e of Re;preamtati11•.

EXECUTIVE MANSION,

Washington, D. C., February 5, 1867.
The State penitentiary of ATkansas, at Little Rook, Ark., is designated as a prison
for military prisoners sentenced to the penitentiary or to be kept in confinement.
ANDREW
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HOUSE OF REPRESENTATIVES, UNITED STATES,

Washington, D. C., October 12, 1888.
SIR: Please ~!Te me memoranda. showing the quantity of lands disposed of by the
United tates m the tate of Arkansas for each year since the act of September 28,
1850, that is claimed by the sa.id tate, as shown by the several selection lists made
under said act, giving the amount of cash sales as well as the area of the lands otherwise disposed of.
R speotfally,
Tao. C. McRAE.
Hon. . 1. STOCKSLAGER,
Commiuioner, etc., Waehington, D. O.
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DEPARTMENT OF THE INTERIOR, GENERAL LAND OFFICE,

Washington, D. C., January 24, 1889.
SIR: Pursuant to your request of October 12, 1888, I transmit herewith a memoran-1
dum showing, approximately, the quantity of land disposed of by the United Statelf
since September 28, 1850, which is claimed by the State of Arkansas under tho act of
Congress of that date granting swamp and overflowed lands to said State. This mem- .
orandum was made after a somewhat careful examination of the records, and, while
it approximates the amount disposed of, it is not intended as an accurate statement I
of the amount of land involved.
Very respectfully,
S. M. STOCKSLAGER, Commissioner.
Hon. THOMAS C. McRAE,
Ho'use of Repreaenta#vea.

GENERAL LAr-"D UFFICE,

Washington, D. C., January 241 1889.

Btatemen.t showing t'he nvm'ber of acres of selected swamp lands in the State of .Arkansa, I
sold by the United States, the amount of cash received therefor, the 11u11iber of acre,
located with warrants and scrip each year since September 28, 1850, and the number of j
acres embraced in homesteads, .

Acres of land.

Year.

Cash
received.

Acres located Acres em•
with warbraced in
rants
homesteads.
and bCrip.

1850 ••••••••••••••••••••••••••••••••••••••••••
1851. ••••••••• •• •••••• •••••••••••• ••••••••••••
1852 .• ••••••••••••••.•.......•••.• ••••••••••••
1853 ••••••••••• •••••.•••••....•.•••••• : ••••••
1854 .••••••••••••••...•••••••••••.••••••••••••
1855 .•••••••••••••••••••••••••••••••••••••••••
1856 .•••••••••••.••••.••••••••••.•.••.•.••••••
1857 .•••••••••••••••••••.••.•••••• •••••• ••••••
1858 .••••••••••••••••••••••.••••••••••••••••••
1859 ..• •• • •• ••••••••••...•••••••••••••••••••••
1860 .•••••.•••••.•.•..•••••••••••••••••• ••••••
1861. ........................................ .

5,240
41,900
9,640
6,120
12,120
18,220
28,480
36,210
9,080
13, 100
16,880
2,400

$6,650
50, 745
12,260
7,600
9,810
12,605
21,270
34,915
8,395
13, 160
15,570
2,310

5,420
36,720
26, OGO
7,920
2,720
1,520
9,560
8,640
1, 5GO
2,240
3,400
800

From 1868 to 1887 ........................... .

199,390
1,360

195,290
.1. 700

106, 560

Total ................................. .

200,750

196,990
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55,529

I

106,560

I

55,529

J.

DEPARTMENT OF TIJE INTERIOR, GENERAL LAND OFFICE,

Washington, D. C., January 24, 1888.
SIR: In reply to your letter of this date relative to the 5 per cent fund due the
State of.Arkansas, in acc~rdance with the acts of June 15, 1836, and March 3, 1857,
you are mformed that the State of Arkansas has been .allowed by accounts adjusted
in this office 5 per cent of all net receipts from the sales of public lands within her
borders from the date of her admission to the Union to June 30, 1886, amounting to
$244,009.58.
·
The total receipts from such sales from the admission of the State to the 30th of
June, 1886, have been $5,506,980.39, while the net receipts therefrom, after the deduction from the gross receipts of expenses incident to the sales of these lands, and
of repayments made for lands erroneously sold, ha\"e been $4,880,165.44. With the
exception of the comparatively small amounts ofland sold under the graduation act
of August 4, 1854, all these sales have been at the rate of $1.25 per acre or more.
Lands entered under the homestead anu ti~ber-culturo laws or located with scrip
or military bounty-land warrants are not included in the area embraced by the term
"sales of public lands," and the fees received from such entries or locations are not
included in the above· aggregate of receipts.
Very respectfully,
s. M. STOCKSLAGER, .Acting Commissioner.
Hon. THOMAS C. McRAE,
House of Representatives, Washington, D. C.
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DEPARTMENT OF THE INTERIOR, GENERAL LAND OFFICE,

Washington, D. C., May 9, 1888.
Sm: I am in receipt of your letter of the 28th ultimo, asking to be inform~d of ~h_e
area of lands in Arkansas entered under the homestead laws and located with n:11litary bounty-land warrants anrl. scrip since the admission of the St~te mto t~e Umon,
and in 1'0ply you are informed that the areas of public lands thus disposed of to June
so; 1887, are as follows:
Acres.

Arc:1 of original homestead entries ..•... ···; ...••.•••.••••••.•••••••. 5,531,344.10
Area of military bounty land-warrant locations ..••.....••..••••.•••. 2,263,226.92
Area of scrip locations ..••••••••••.••.•...•...... -··· ...... •···•·····
880. 00 1
Total ...•....•••.•••••••••••••••••..••••••••••...••••.•..••.•••. 7,795,451.02
Very respectfully,

T. J.

ANDERSON,

Assistant Commissioner.

Hon. T. C. McRAE,
House of Rep,·esentativea.
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DEPARTMENT OF THE INTi,;RIOR, GENERAL LAND OFFICE,

Washington, D. C., January 28, 1889,
Sm: I am in receipt of your letter of the 10th ultimo, requesting to be informe~of
the amount received as fees upon public lands entered in the State of Arkansas, and
in r eply thereto you are informed that the amount of money so received to June 30,
18 8, is $502,085.
The :figures above given are approximately correct.
Very respectfully,
T. J. ANDERSON, .Assistant CommissionM.
Hon. T. C. McRAE,
IIouse of Representative,.
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DEPARTMENT OF THE INTERIOR, GENERAL LAND OFFICE,

Washington, D. C., January 25, 1888.
SIR: In reply to your lotter of the 24th instant I have the honor to advise you that
the lands selected by the State of Arkansas under the swamp grant of September 28,
1850, amount to 8,655,210.10 acres. Notice of these selections was given the local
oiJ-icers for the district in which the lands were situated as soon as practicable after
tho snrveyor-general approved the selection, and the instructions given required that
saill lands be withhel<l from sale or entry; but in many cases lands were sold or
entered before notice of the State's cfaim reach'e<l tho local office, and in a number of
oth r cases the lands selected have been fonnd not to be swamp or overflowed within
them anino- of tho grant, and the claim of the State rejected and the lands opened
to settlem nt and entry, so that the amount of land now withheld from disposition
i not known and could not be a certainecl without a detailed examination of the
records of both this and the several local offices in the State, which would require
several months.
f the lands selected and reported to this office, 7,659,619.13 acres have been approved by the Secretary of the Interior, and 7,503,196.13 acres have been patented
to th tate under the grant. The difference between the amount selected and the
amonnt ::patented to the tate (1,152,013.97 acres) is not the actual amount of land
now in dispute. It embraces many duplicate selections; all the lands for which the
claim of the ta.te bas b en rejected; many tracts disposed of both "!Jefore and after
the date of the swamp grant by sales, or locations of warrants and scrip, or under
other grants to the tate, and numerons tracli8 covered by claims advers~ to the
tate, y et to be determined.., as well as for those for which the question of title
b tween the tate and niteu Stat sonly remains to be decided. Separate records
of th e different cla se have never been made up, so that the amount of land
a.Ir ady s lected to which the tate is entitled cannoteven be estimated.
' nd rd te of ovember 2, 1850, a circular (see Lester's Land Laws, vol. 1, p. 5-13)
s ttin r forth the provisions of the grant of September 20, 1850, with instructions
thereunder, and allowing the States to elect which of two methods they would adopt
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for the purpose of designating the swamp lands, was sent to the governors of the ·
States to which the grant applied. These methods are:
Pirst. The field notes of Government survey to be taken as the basis fo:r selections,
and the lands shown by them to be swamp or overflowed within the meaning of the
act, which were vacant and unappropriated September 28, 1850, would pass to the
State.
Second. The selections to be made by State agents and reported to the United
States surveyor-general for the district, with proof Qf the character of the lands.
By an act approved January 6, 1851, the legislature of the State of Arkansas provided for making selections according to the second method, which has since formed
the basis of selections in said State.
Recently the State authorities sought to have the method of adjusting the claims
of the State under the swamp-land acts changed, but so far they have not met the
requirements of the Department in the matter. (See 4 L. D., 295-297 and 5 Id., 636.)
The regulations governing the adjustment of cases where persons seek to file claims
for or enter lands claimed as swamp which have not been approved and certified to
the States are contained in the inclosed circular of December 13, 1886. After such
approval and certification the State's claim can only be contested upon a showing
that the approval was the result of fraud or mistake, unless the applicant alleges
some right under the public land laws acquired prior to the approval.
Under the acts of Congress approved March 2, 1855 (10 Stat., 684), and March 3,
1857 (11 Stat., 251), indemnity is allowed for lands entered with cash or located with
warrants or scrip between September 28, 1850, and March 3, 1857, upon proof by the
State that such lands were swamp or overflowed within the meaning of the grant of
1850. If the land was entered with cash the purchase money is paid over to the
State, except in cases where more than $1.25 per acre was received. In such cases
the rule is to allow only $1.25 per acre. Where the land was located with warrants
or scrip, certificates issue authorizing the location of a like amount of public land,
subject to entry at $1.25 per acre, within the limits of the State. In ca1Je of those
States in which there are no public lands subject to entry at the price afol'tisaid this
office has for a number of years refusecl to iesue such certificates.
·
There is no authority oflaw for allowing indemnity for swamp lands sold or located
after March 3, 1857, or for lands entered under the homestead or other later laws.
The State of Arkansas has received no indemnity, either in money or land, and
has submitted no proof with a view to obtaining indemnity to swamp lands.
Very respectfully,
s. M. STOCKSLAGER, Acting CommiBBioner.
Hon, THOMAS C. McRAE,

Hou&e of RepreaentativeB,

0

